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FOREWORD

In the modern world, rapid developments in science and technology, and
polarized power relations, may call into question the law's ability to adapt itself
to regulate human conduct, especially in the most dramatic circumstances of
war. However, even in this era of global change and scientific progress, the fun-
damental idea behind the rules and principles of international humanitarian
law (IHL) - that even wars have limits - is not one we seek to challenge. While
we must turn to the past to understand their importance, we must also con-
sider the future to make sure IHL rules and principles will continue to provide
the best possible protection to persons affected by armed conflicts. Combining
150 years of humanitarian action in the field and a universal mandate to work
for the implementation and development of IHL, the International Committee
of the Red Cross (ICRC) remains committed to pursuing this aim. In light
of this institutional commitment, how does the publication of this new text-
book, International Humanitarian Law: A Comprehensive Introduction, offer
a response to contemporary challenges in warfare? What is the added value of
this textbook for readers and for the ICRC?

International Humanitarian Law: A Comprehensive Introduction aims to
promote and strengthen knowledge of IHL among academics, the judiciary,
weapon-bearers, the staff of humanitarian non-governmental organizations
and international organizations, and media. This textbook presents contem-
porary issues related to IHL in an accessible and comprehensive manner, in
line with the ICRC’s reading of the law. Thanks to its particular format and
style, this book is not exclusively intended for lawyers; it also aims to meet
the needs of persons approaching ITHL for the first time and interested in con-
flict-related matters. Our hope is that a better understanding of the way THL
applies and regulates contemporary armed conflicts can help enhance protec-
tion for the lives and dignity of people affected by violence.

In today’s world, IHL is being debated and challenged on many levels. At the
factual level, the features of contemporary armed conflicts present a challenge.
These features include: an increase in asymmetric conflicts, the involvement
of one or more third States’ armed forces in local conflicts crossing national
borders, and the proliferation and fragmentation of armed parties. These
factors have appeared at times to challenge the faithful application of IHL.
Moreover, in the aftermath of 11 September 2001, both the multiplication
of terror attacks deliberately targeting civilians, and overly permissive or
restrictive interpretations of IHL to achieve policy objectives, have tended to
undermine the very object and purpose of THL.

FOREWORD
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FOREWORD

A further challenge lies in the growing complexity of the interplay between
IHL and other bodies of law, such as human rights law or international crim-
inal law, which, despite all similarities, are built on different rationales. The
lack of clarity deriving from the overlap between those bodies of law, com-
bined with the resulting jurisprudential and doctrinal interpretations, has
at times been used as a pretext to lower the level of legal protection during
armed contflict. In the context of the fight against terrorism, for example, we
have seen references being made to IHL in order to lower the threshold for the
use of force, and derogations under human rights law used as an argument
to lower the protection afforded to detainees. A further consequence of these
developments has been the increased sophistication of legal interpretations
moving the law too far away from the reality on the ground.

In parallel, new technologies have entered the modern battlefield, giving rise
to new questions that urgently need practical answers. While there can be no
doubt that IHL applies to new weapons and more generally to the use of new
technologies in warfare, new means and methods pose new legal and practical
questions. Cyberspace has potentially opened up an altogether different theatre
of war that needs to be explored. The growing reliance on remote-controlled
weapon systems, such as drones, raises issues regarding, inter alia, the geo-
graphical scope of the battlefield, the applicable legal framework and account-
ability. Automated weapons, along with the above-mentioned legal concerns,
raise additional ethical questions that deserve attention.

All of these challenges and other contemporary issues are addressed in this
textbook, in an attempt to take stock of and provide answers to recent devel-
opments involving both facts and legal interpretations. In that regard, Interna-
tional Humanitarian Law: A Comprehensive Introduction has greatly benefited
from Dr Nils Melzer’s combination of field experience and legal expertise as a
former ICRC delegate and legal adviser. I would like here to express my deep
gratitude to him for having associated his rich experience with his expert
knowledge of the law to give this textbook its unique flavour, and to my ICRC
colleagues for coming along so enthusiastically on the journey.

IHL, as a branch of law, cannot remain disconnected from the realities to
which it is meant to apply, as it aims “simply” to limit the consequences of
war; and its capacity to adapt to new circumstances and challenges should
never be underestimated.



I sincerely hope that International Humanitarian Law: A Comprehensive
Introduction can make the law and the ICRC's legal and operational perspec-
tives more accessible to the reader, provide a useful starting point to delve in
greater depth into particular topics, and prompt concrete action to improve
the protection of victims of armed conflicts.

Dr Helen Durham

Director

International Law and Policy
International Committee of the Red Cross

FOREWORD
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INTRODUCTION

INTRODUCTION

From the dawn of history to the present day, the scourge of war has brought
unspeakable horror, suffering and destruction to millions of people, com-
batants and civilians alike. Entire generations have been maimed and
traumatized by violence, loss, deprivation and abuse. Families have been
torn apart and dispersed, livelihoods destroyed and the hopes of countless
men, women and children shattered. While war may have been idealized in
heroic tales of liberation, revolution and conquest, no one who has actually
experienced the reality of armed conflict can escape being deeply shaken,
tormented and destabilized - for as much as war is exclusively human, it is
also inherently inhumane. It was the appalling agony and desperation of the
victims of war that gave birth to international humanitarian law (IHL), a
body of law conceived on the battlefields of the past and present to alleviate
human suffering in situations of armed conflict. Today, the 1949 Geneva
Conventions are the most widely ratified treaties on the planet, a fact that
speaks not only to the practical relevance of IHL, but also to the universal
authority of the humanitarian principles it promotes.

This book offers a comprehensive introduction to IHL. It provides military
and humanitarian personnel, policymakers and academics with a basic but
complete understanding of the rationale and specific characteristics of IHL,
and of its place and function within the landscape of contemporary inter-
national law. In dealing with the various issues, this book does not engage
in overly technical discussions or heavily footnoted research, nor does it
purport to systematically reflect all academic views on the matter. Rather,
each of its eight chapters endeavours to cover a particular topic from the
ICRC’s perspective while remaining accessible in terms of style and sub-
stantive depth. Individual chapters can be consulted separately, by topic, or
in conjunction with others. They can be used to acquire basic knowledge, to
design courses, training tools and individual lectures, or simply for quick
reference thanks to the “In a nutshell” sections summarizing the content at
the outset of each chapter.

As a general rule, footnote references are restricted to direct legal sources
and selected key ICRC reference documents. In terms of legal sources,
systematic reference is made not only to treaty law, but also to the ICRC
study on customary IHL. Where appropriate, “To go further” sections at
the end of a passage or chapter guide the reader towards more specialized or
detailed literature, to related e-learning tools and, in particular, to relevant
documents and cases discussed in the ICRC’s reference work How Does Law
Protect in War? Moreover, thematic “Textboxes” focusing on specific law
and policy initiatives link the substantive discussion of a particular topic
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to the latest practical developments in that area of the law. Thanks to this
approach, the book covers the subject matter of IHL comprehensively but
remains comparatively short, straightforward and to the point.

In terms of substance, the book takes only a cursory look at the historical
development of IHL and instead focuses on outlining the current state of
the law and the legal and practical challenges arising from contemporary
situations of armed conflict. After two introductory chapters presenting the
basic characteristics of IHL, its interrelation with other legal frameworks
(Chapter 1) and its temporal, personal and geographical scope of application
(Chapter 2), four substantive chapters discuss IHL governing the conduct of
hostilities (Chapter 3) and the protection of the main categories of person
affected by armed conflicts, namely the wounded and sick and the medical
mission (Chapter 4), those deprived of their liberty (Chapter 5), and civilians
in territory controlled by the enemy (Chapter 6). The book concludes with
a chapter on the implementation and enforcement of IHL (Chapter 7) and
another on the special role of the ICRC in this respect (Chapter 8).

A special challenge for any introduction to IHL is to properly present and
compare the distinct legal regimes governing international and non-inter-
national armed conflicts. While there are fundamental legal and factual dif-
ferences that must be taken into account, there is also a growing substantive
convergence between these two bodies of law that cannot be ignored. For the
purposes of this book, it was deemed best to begin each chapter with a thorough
discussion of IHL governing international armed conflicts and to conclude
with a complementary section highlighting the specific legal and humanitarian
issues characterizing non-international armed conflicts. Numerous footnote
references to customary IHL in both parts illustrate how most of the substan-
tive rules prove to be identical in both types of conflict. Read in conjunction,
the various sections and chapters offer a broad but consolidated understanding
of IHL as it applies to the realities of modern-day armed conflicts.

Ultimately, this book aims to become a useful everyday companion for mil-
itary and humanitarian personnel, policymakers, academics and students
worldwide. It is our hope that, in achieving this ambitious goal, it will help to
enhance understanding and implementation of IHL and, thereby, contribute
to protecting the dignity of those most exposed to the dangers of conflict - for
the benefit of humanity as a whole.

Dr Nils Melzer
Human Rights Chair
Geneva Academy of International Humanitarian Law and Human Rights






Chapter 1
Introduction to IHL

ICRC

Next-to-last page of the Geneva Convention of 22 August 1864.
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CHAPTER 1

Structure
I.
II.

II1.
IV.

Definition and core principles of IHL

Sources of THL

IHL in the international legal order

A brief history of and contemporary challenges for IHL

In a nutshell

The purpose of IHL is to protect the victims of armed conflicts
and regulate hostilities based on a balance between military
necessity and humanity.

THL must be distinguished from legal frameworks that may
apply in parallel but which have different objects and purpos-
es, such as the UN Charter, the law of neutrality, human rights
law and international criminal law.

The belligerents must meet their humanitarian obligations in
all circumstances, regardless of the enemy’s conduct and of
the nature or origin of the conflict.

Although IHL is today one of the most densely codified and
ratified branches of international law, its rules can also be de-
rived from custom and general principles of law.

Recent political, social, economic and technological develop-
ments pose fresh challenges to the fundamental achievements
and faithful implementation of IHL.
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I. DEFINITION AND CORE PRINCIPLES OF IHL

1. Definition of IHL

IHL is a set of rules that seek to limit the humanitarian consequences of
armed conflicts. It is sometimes also referred to as the law of armed conflict
or the law of war (jus in bello). The primary purpose of I[HL is to restrict the
means and methods of warfare that parties to a conflict may employ and to
ensure the protection and humane treatment of persons who are not, or no
longer, taking a direct part in the hostilities. In short, IHL comprises those
rules of international law which establish minimum standards of humanity
that must be respected in any situation of armed conflict.

—  On the distinction between the concepts of “war”
and “armed conflict,” see Chapter 2.I11.3.

2. Equality of belligerents and non-reciprocity

IHL is specifically designed to apply in situations of armed conflict. The
belligerents therefore cannot justify failure to respect IHL by invoking the
harsh nature of armed conflict; they must comply with their humanitarian
obligations in all circumstances.' This also means that IHL is equally binding
on all parties to an armed conflict, irrespective of their motivations or of the
nature or origin of the conflict.> A State exercising its right to self-defence
or rightfully trying to restore law and order within its territory must be
as careful to comply with IHL as an aggressor State or a non-State armed
group having resorted to force in violation of international or national law,
respectively (equality of belligerents). Moreover, the belligerents must respect
IHL even if it is violated by their adversary (non-reciprocity of humanitarian
obligations).’ Belligerent reprisals are permitted only under extremely strict
conditions and may never be directed against persons or objects entitled to
humanitarian protection.

—  On belligerent reprisals, see Chapter 7Z.VIL.5.

3. Balancing military necessity and humanity

IHL is based on a balance between considerations of military necessity and
of humanity. On the one hand, it recognizes that, in order to overcome an
adversary in wartime, it may be militarily necessary to cause death, injury
and destruction, and to impose more severe security measures than would

1 GC I-1V, common Art. 1; CIHL, Rule 139.
2 API, Preamble, para. 5.
3 GCI-IV, common Art. 1; CIHL, Rule 140.
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be permissible in peacetime. On the other hand, IHL also makes clear that
military necessity does not give the belligerents carte blanche to wage unre-
stricted war.* Rather, considerations of humanity impose certain limits on
the means and methods of warfare, and require that those who have fallen
into enemy hands be treated humanely at all times.” The balance between
military necessity and humanity finds more specific expression in a number
of core principles briefly outlined below.®

4. Distinction

The cornerstone of IHL is the principle of distinction. It is based on the rec-
ognition that “the only legitimate object which States should endeavour to
accomplish during war is to weaken the military forces of the enemy,””
“[t]he civilian population and individual civilians shall enjoy general protec-
tion against dangers arising from military operations.” Therefore, the parties
to an armed conflict must “at all times distinguish between the civilian pop-
ulation and combatants and between civilian objects and military objectives
and accordingly shall direct their operations only against military objectives.”

whereas

—  On the principle of distinction, see Chapter 3.

5. Precaution

The principle of distinction also entails a duty to avoid or, in any event,
minimize the infliction of incidental death, injury and destruction on
persons and objects protected against direct attack. Accordingly, THL
requires that, “[iln the conduct of military operations, constant care shall
be taken to spare the civilian population, civilians and civilian objects.”*
This applies both to the attacking party, which must do everything feasible
to avoid inflicting incidental harm as a result of its operations (precautions
in attack),”” and to the party being attacked, which, to the maximum

extent feasible, must take all necessary measures to protect the civilian

4 AP I, Art. 35(1); Hague Regulations, Art. 22. For further information, see Frangoise
Hampson, “Military necessity,” in “Crimes of War,” webpage, 2011. Available at: http://
www.crimesofwar.org/a-z-guide/military-necessity/

5  See Chapter 1, II.3, which discusses “elementary considerations of humanity” as a gener-
al principle of law. For further information, see also Robin Coupland, “Humanity: What
is it and how does it influence international law?,” IRRC, Vol. 83, No. 844, December
2001, pp. 969-990.

6  Seealso Y. Sandoz, C. Swinarski, B. Zimmermann (eds), Commentary on the Additional
Protocols, op. cit. (note 186), paras 1389-1397.

7 St. Petersburg Declaration, Preamble.
8  API, Art. 51(1); CIHL, Rule 1.

9 AP 1, Art. 48; CIHL, Rules 1 and 7.

10 API, Art. 57(1); CIHL, Rule 15.

11 Ibid.



http://www.crimesofwar.org/a-z-guide/military-necessity/
http://www.crimesofwar.org/a-z-guide/military-necessity/
https://www.icrc.org/eng/assets/files/other/irrc-844-coupland.pdf
https://www.icrc.org/eng/assets/files/other/irrc-844-coupland.pdf
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population under its control from the effects of attacks carried out by the
enemy (precautions against the effects of attack)."?

—  On the principle of precaution, see Chapter 3.111.2-4.

6. Proportionality

Where the infliction of incidental harm on civilians or civilian objects
cannot be avoided, it is subject to the principle of proportionality. Accord-
ingly, those who plan or decide on an attack must refrain from launching, or
must suspend, “any attack which may be expected to cause incidental loss of
civilian life, injury to civilians, damage to civilian objects, or a combination
thereof, which would be excessive in relation to the concrete and direct
military advantage anticipated.”"?

—  On the principle of proportionality, see Chapter 3.IIL.1.

7. Unnecessary suffering

IHL not only protects civilians from the effects of hostilities, it also prohib-
its or restricts means and methods of warfare that are considered to inflict
unnecessary suffering or superfluous injury on combatants. As early as 1868,
the St Petersburg Declaration recognized:

“That the only legitimate object [...] during war is to weaken the
military forces of the enemy;

That for this purpose it is sufficient to disable the greatest possible
number of men;

That this object would be exceeded by the employment of arms which
uselessly aggravate the sufferings of disabled men, or render their
death inevitable;

That the employment of such arms would, therefore, be contrary to
the laws of humanity.”

Accordingly, in the conduct of hostilities, it is prohibited “to employ
weapons, projectiles and material and methods of warfare of a nature to

cause superfluous injury or unnecessary suffering.”*

12 API, Art. 58; CIHL, Rule 22.
13 API, Arts 51(5)(b) and 57(2)(a)(iii) and (b); CIHL, Rules 14, 18 and 19.
14 API, Art. 35(2); Hague Regulations, 23(e); CIHL, Rule 70.
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—  On the prohibition of unnecessary suffering, see Chapter 3.V.1.

8. Humane treatment

One of the most fundamental rules of IHL is that all persons who have fallen
into the power of the enemy are entitled to humane treatment regardless
of their status and previous function or activities. Accordingly, common
Article 3, which is considered to reflect a customary “minimum yardstick”
for protection that is binding in any armed conflict, states: “Persons taking
no active part in the hostilities, including members of armed forces who
have laid down their arms and those placed hors de combat by sickness,
wounds, detention, or any other cause, shall in all circumstances be treated
humanely, without any adverse distinction founded on race, colour, religion
or faith, sex, birth or wealth, or any other similar criteria.”* Although THL
expressly permits parties to the conflict to “take such measures of control
and security in regard to [persons under their control] as may be necessary
as a result of the war,”*¢ the entitlement to humane treatment is absolute and
applies not only to persons deprived of their liberty but also, more generally,
to the inhabitants of territories under enemy control.

—  On the duty of humane treatment, see Chapters 4-6.

To go further (Definition and core principles of IHL)"

Rules of war (in a nutshell), film, ICRC, 2014. Available at:
https://www.icrc.org/eng/resources/documents/audiovisuals/video/2014/

rules-of-war.htm

ICRCe-learning module, What is international humanitarian law? Available at:
http://www.icrcproject.org/elearning/en/ihl/M1/index.html

Jean Pictet, Development and Principles of International Humanitarian Law,
Nijhoff Law Specials No. 2, Martinus Nijhoff Publishers, Dordrecht, 1985.

15  GCI-IV, common Art. 3(1); CIHL, Rules 87 and 88.
16 GCIV, Art. 27(4).

17 All ICRC films, databases, documents and reports, readings and case studies from M.
Sassoli, A. Bouvier and A. Quintin, How Does Law Protect in War?, ICRC, Geneva, 2011,
and articles from the IRRC, are available on the ICRC website: www.icrc.org
All hyperlinks mentioned in this textbook were last visited on 28 January 2016.


http://www.icrc.org
https://www.icrc.org/eng/resources/documents/audiovisuals/video/2014/rules-of-war.htm
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II. SOURCES OF THL

Just like any other body of international law, IHL can be found in three
distinct sources: treaties, custom, and the general principles of law.”¥ In
addition, case-law, doctrine and, in practice, “soft law” play an increasingly
important role in the interpretation of individual rules of IHL.

1. Treaty law

Today, IHL is one of the most densely codified branches of international
law. In practice, therefore, the most relevant sources of IHL are treaties
applicable to the armed conflict in question. For example, in situations
of international armed conflict, the most important sources of applicable
IHL would be the four 1949 Geneva Conventions, their Additional Proto-
col I, and weapons treaties, such as the 1980 Convention on Certain Conven-
tional Weapons or the 2008 Convention on Cluster Munitions. Treaty IHL
applicable in non-international armed conflicts is significantly less develo-
ped, the most important sources being common Article 3 and, in certain cir-
cumstances, Additional Protocol II.” Given that most contemporary armed
conflicts are non-international, there is a growing perception that certain
areas of treaty IHL governing these situations may require further strength-
ening, development or clarification.

—  See also Textbox 9: Swiss/ICRC initiative on strengthening the
implementation of IHL (Chapter 7.111.4.b.).

The advantage of treaty IHL is that it is relatively unambiguous. The scope of
applicability of the treaty is defined in the text itself, the respective rights and
obligations are spelled out in carefully negotiated provisions, which may be
supplemented with express reservations or understandings, and the States
Parties are clearly identified through the act of ratification or accession. This
does not preclude questions of interpretation from arising later, particularly
as the political and military environment changes over time, but it provides
a reliable basis for determining the rights and obligations of belligerents and
for engaging in dialogue with them on their compliance with THL.

2. Custom
While treaty law is the most tangible source of IHL, its rules and principles
are often rooted in custom, namely general State practice (usus) accepted

18 ICJ Statute, Art. 38(1).

19 Other applicable treaties include the 1998 Rome Statute, the 1954 Hague Convention on
Cultural Property and its Second Protocol of 1999, and a number of specific weapons
treaties, namely the Convention on Certain Conventional Weapons of 10 October 1980
and as amended on 21 December 2001, the 1997 Anti-Personnel Mine Ban Convention,
the 1993 Chemical Weapons Convention, and the 2008 Convention on Cluster Munitions.
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as law (opinio juris).”® Such practice has consolidated into customary law,
which exists alongside treaty law and independently of it. Customary law
does not necessarily predate treaty law; it may also develop after the conclu-
sion of a treaty or crystallize at the moment of its conclusion. For example,
a belligerent State may have ratified neither the 1980 Convention on Certain
Conventional Weapons nor Additional Protocol I, which prohibits the use
of “weapons, projectiles and material and methods of warfare of a nature to
cause superfluous injury or unnecessary suftering.” There is, however, a uni-
versally recognized customary prohibition against such means and methods
of warfare.” Thus, that State would be prohibited from using such munitions
under customary IHL.

The advantage of customary IHL is that it is a dynamic body of law con-
stantly evolving in tandem with State practice and legal opinion. Customary
law can therefore adapt much more quickly to new challenges and develop-
ments than treaty law, any change or development of which requires inter-
national negotiations followed by the formal adoption and ratification of an
agreed text. Also, while treaties apply only to those States that have ratified
them, customary IHL is binding on all parties to an armed conflict irrespec-
tive of their treaty obligations. Customary law is relevant not only where an
existing IHL treaty has not been ratified by a State party to an international
armed conflict; it is particularly relevant in situations of non-international
armed conflict, because these are regulated by far fewer treaty rules than
international armed conflicts, as explained above. The disadvantage of
customary law is that it is not based on a written agreement and, conse-
quently, that it is not easy to determine to what extent a particular rule has
attained customary status. In reality, State practice tends to be examined
and customs identified by national and international courts and tribunals
tasked with the interpretation and adjudication of international law. The
ICRC’s extensive study on customary IHL is also a widely recognized source
of reference in this respect (see Textbox 1, Chapter 1.I1.2 below).

The fact that customary law is not written does not mean that it is less
binding than treaty law. The difference lies in the nature of the source, not in
the binding force of the resulting obligations. For example, the International
Military Tribunal at Nuremberg, in the trials following World WarII, held
not only that the 1907 Hague Regulations themselves had attained custom-
ary nature and were binding on all States irrespective of ratification and
reciprocity, but also that individuals could be held criminally responsi-
ble and punished for violating their provisions as a matter of customary

20 ICJ Statute, Art. 38(1)(b).
21 CIHL, Rule 70.
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international law. Similarly, the ICTY has based many of its judgments on
rules and principles of THL not spelled out in the treaty law applicable to
the case at hand but considered to be binding as a matter of customary law.

Textbox 1: The ICRC study on customary international
humanitarian law

In December 1995, the 26th International Conference of the Red Cross and Red Cres-
cent formally mandated the ICRC to prepare a report on customary rules of IHL appli-
cable in international and non-international armed conflicts.?? In 2005, after extensive
research and consultations with experts throughout the world, the ICRC published its
report, now referred to as “the study on customary IHL.”* In essence, the study provides
a snapshot of what the ICRC considered to be customary IHL at the time of publication.
As such, it is not binding on any party to an armed conflict, but carries the authority
of an organization specifically mandated by the international community “to work for
the understanding and dissemination of knowledge of international humanitarian law.”

The study does not attempt to examine each rule of treaty IHL as to its customary nature;
rather, it aims to establish whether and, if so, to what extent certain issues of practical
relevance are regulated in customary IHL. Volume I of the study lists 161 rules that the
ICRC considers to be binding as a matter of customary IHL and explains the rationale
behind that assessment; Volume II catalogues the practice on which the conclusions in
Volume I are based. The study shows that certain rules and principles of treaty IHL have
attained customary status or have greatly influenced the formation of customary law.
The study also indicates that 143 rules of treaty law applicable in international armed
conflicts have also become binding in non-international armed conflicts as a matter
of customary IHL, and that only 13 rules are applicable in non-international armed
conflicts alone.? Finally, the study discusses areas where IHL is not clear and points to
issues that require further clarification. Overall, the ICRC’s study on customary THL
should not be seen as the end but as the beginning of a process aimed at improving
understanding of, and securing broader agreement on, the rules and principles of ITHL.

o  For alist of the rules identified as being customary by the ICRC, see the
online ICRC customary IHL database, available at:
http://www.icrc.org/customary-ihl/eng/docs/home
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26th International Conference of the Red Cross and Red Crescent, Geneva, 3-7 Decem-

ber 1995, Resolution 1, “International humanitarian law: From law to action; Report on
the follow-up to the International Conference for the Protection of War Victims,” IRRC,

No. 311, 1996, p. 58.

J.-M. Henckaerts and L. Doswald-Beck, Customary International Humanitarian Law,
Vol. I: Rules and Vol. II: Practice, Cambridge University Press, Cambridge, 2005.

Ibid.
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https://www.icrc.org/eng/resources/documents/resolution/26-international-conference-resolution-1-1995.htm
https://www.icrc.org/eng/resources/documents/publication/pcustom.htm
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3. General principles of law

The third source of international law, next to treaties and custom, consists
of “the general principles of law recognized by civilized nations.”” There is
no agreed definition or list of general principles of law. In essence, the term
refers to legal principles that are recognized in all developed national legal
systems, such as the duty to act in good faith, the right of self-preservation
and the non-retroactivity of criminal law. General principles of law are dif-
ficult to identify with sufficient accuracy and therefore do not play a prom-
inent role in the implementation of IHL. Once authoritatively identified,
however, general principles of law can be of decisive importance because
they give rise to independent international obligations.

Most notably, the IC] has on several occasions derived IHL obligations
directly from a general principle of law, namely “elementary considerations
of humanity,” which it held to be “even more exacting in peace than in war.”
Based on this principle, the ICJ has argued that the IHL obligation of States
to give notice of maritime minefields in wartime applies in peacetime as
well,?® and that the humanitarian principles expressed in common Article 3
are binding in any armed conflict, irrespective of its legal classification and
of the treaty obligations of the parties to the conflict.”” Moreover, the ICTY
has argued that “elementary considerations of humanity” are “illustrative
of a general principle of international law” and “should be fully used when
interpreting and applying loose international rules” of treaty law.?®

In this context, it would be remiss not to refer to the Martens Clause, which
provides that, in cases not regulated by treaty law, “populations and bellig-
erents remain under the protection and empire of the principles of inter-
national law, as they result from the usages established between civilized
nations, from the laws of humanity and the requirements of the public con-
science.”” The Martens Clause was first adopted at the First Hague Peace
Conference of 1899 and has since been reformulated and incorporated in
numerous international instruments.*® While the extent to which specific

25 ICJ Statute, Art. 38.

26 ICJ, Corfu Channel Case (United Kingdom v. Albania), Judgment (Merits), 9 April 1949,
IC] Reports 1949, p. 22.

27 ICJ, Case concerning Military and Paramilitary Activities in and against Nicaragua (Nicara-
guav. United States of America) (Nicaragua case), Judgment (Merits), 27 June 1986, para. 218.

28 ICTY, The Prosecutor v. Kupreskic et al., Case No. IT-95-16-T-14, Judgment (Trial Cham-
ber), January 2000, para. 524.

29 Convention (II) with Respect to the Laws and Customs of War on Land and its annex:
Regulations concerning the Laws and Customs of War on Land, 29 July 1899 (Hague
Convention No. IT), Preamble.

30 Hague Regulations, Preamble; GCI, Art. 63; GCII, Art. 62; GCIII, Art. 142; GCIV, Art.

158; AP I, Art. 1(2); AP II, Preamble; Convention on Certain Conventional Weapons,
Preamble.
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legal obligations can be derived directly from the Martens Clause remains
a matter of controversy, the Clause certainly disproves assumptions sug-
gesting that anything not expressly prohibited by IHL must necessarily be
permitted.

4. The role of “soft law;” case-law and doctrine

While treaties, custom and general principles of law are the only sources of
international law, the rules and principles derived from these sources often
require more detailed interpretation before they can be applied in practice.”
For example, while the law makes clear that IHL applies only in situations
of “armed conflict,” the precise meaning of that term must be determined
through legal interpretation. Similarly, IHL provides that civilians are enti-
tled to protection from direct attack “unless and for such time as they take a
direct part in hostilities.” Again, a decision as to whether a particular civil-
ian has lost his or her protection depends on the meaning of the term “direct
participation in hostilities.”

Of course, guidance on the interpretation of IHL can be given by the States
themselves as the legislators of international law. This may take the form
of unilateral reservations or declarations, or resolutions of multilateral
organizations, but also of support for non-binding instruments. Examples
of such “soft law” instruments relevant for the interpretation of IHL include
the United Nations Guiding Principles on Internal Displacement (1998)
and the United Nations Basic Principles and Guidelines on the Right to a
Remedy and Reparation for Victims of Gross Violations of International
Human Rights Law and Serious Violations of International Humanitarian
Law (2005).%

Absent such State-driven guidance, the task of interpreting IHL falls, first
and foremost, to international courts and tribunals mandated to adjudicate
cases governed by IHL, such as the ad hoc international criminal tribunals
established for specific conflicts, the International Criminal Court and, of
course, the ICJ. In addition, the teachings of the most highly qualified pub-
licists are also recognized as a subsidiary means of determining the law.*
Also, in view of the special mandate of the ICRC, its Commentaries on the

31  For the general rule for treaty interpretation, see Vienna Convention on the Law of Trea-
ties, 23 May 1969, (Vienna Convention on the Law of Treaties), Art. 31.
32 For an overview of the ICRC's contribution to those instruments, see J.-P. Lavoyer,

“Comments on the guiding Principles on Internal Displacement,” IRRC, No. 324, Sep-
tember 1998; J. Kellenberger, “Relations of the ICRC with the humanitarian system of the

UN,” Statement, San Remo, 8 September 2005.
33 ICJ Statute, Art. 38.
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1949 Geneva Conventions and their Additional Protocols are regarded as a
particularly authoritative interpretation of these treaties.

—  On the special role of the ICRC with regard to IHL, see Chapter 8.

To go further (Sources of IHL)*

How Do

ICRC e-learning module, What are the sources of international humanitarian
law? Available at: http://www.icrcproject.org/elearning/en/ihl/M3/index.html

For a chronological list of all IHL treaties and their States Parties, see the on-
line ICRC treaty database, available at: https://www.icrc.org/ihl

For a complete list of rules identified by the ICRC as being part of customary
IHL, see the online customary IHL database, available at:
https://www.icrc.org/customary-ihl/eng/docs/home

Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law Protect in

War?, ICRC, Geneva, 2011, Chapter 4: Sources of contemporary international
humanitarian law, pp. 149-162.

Jean-Marie Henckaerts, “Study on customary international humanitarian law:

A contribution to the understanding and respect for the rule of law in armed
conflict,” IRRC, Vol. 87, No. 857, March 2005, pp. 175-212.

es Law Protect in War?

Case No. 43, ICRC, Customary International Humanitarian Law

Case No. 211, ICTY, The Prosecutor v. Tadi¢, paras 94-134

Case No. 215, ICTY, The Prosecutor v. Kupreskic et al., paras 525-540

ITI. IHL IN THE INTERNATIONAL LEGAL ORDER

IHL is that body of international law which governs situations of armed con-
flict. As such, it must be distinguished from other bodies of international
law, particularly those that may apply at the same time as IHL, but which
have a different object and purpose. The most important frameworks to be
discussed in this context are: (1) the UN Charter and the prohibition against
the use of inter-State force; (2) international human rights law; (3) interna-
tional criminal law; and (4) the law of neutrality. It should be noted that,
depending on the situation, other branches of international law, while not
specifically discussed here, may be relevant as well. They include the law of

34 ICRC documents available at: www.icrc.org
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the sea, the law governing diplomatic and consular relations, environmental
law and refugee law, to name but a few.

1. THL and the prohibition against the use of inter-State force
IHL governs situations of armed conflict once they arise. It does not regulate
whether the use of force by one State against another is lawful in the first place.
This function falls to the law governing the use of inter-State force, also referred
to as jus ad bellum (or, perhaps more accurately, jus contra bellum), the basic
premises of which are set out in the UN Charter and corresponding customary
law. Article 2(4) of the UN Charter provides that States “shall refrain in their
international relations from the threat or use of force against the territorial
integrity or political independence of any state, or in any other manner incon-
sistent with the Purposes of the United Nations.” In essence, this amounts
to a general prohibition on the use of force, or on the threat thereof, in
international relations between States. Although irrelevant under IHL,
the question of whether the prohibition against the use of inter-State force
has been violated is an important part of the legal and political context of
any armed conflict involving cross-border operations on the territory of
another State.

The UN Charter stipulates only two exceptions to the prohibition against
the use of inter-State force. First, Article 51 states that the prohibition does
not impair a State’s “inherent right of individual or collective self-defence
if an armed attack occurs.” In essence, this means that a State may lawfully
resort to inter-State force in self-defence to the extent that this is necessary
and proportionate to repel an armed attack. Second, Article 42 states that
the Security Council may use, or authorize the use of, inter-State force “as
may be necessary to maintain or restore international peace and security.”
It must be emphasized, however, that both exceptions derogate only from
the Charter prohibition on the use of inter-State force, but cannot termi-
nate, diminish or otherwise modify the absolute obligation of belligerents to
comply with IHL (equality of belligerents).”

2. THL and human rights law

While THL regulates the conduct of hostilities and the protection of persons
in situations of armed conflict, international human rights law protects the
individual from abusive or arbitrary exercise of power by State authorities.
While there is considerable overlap between these bodies of law, there are
also significant differences.

35 On the equality of belligerents, see Section I.2.
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Scope of application: While the personal, material and territorial applica-
bility of IHL essentially depends on the existence of a nexus with an armed
conflict, the applicability of human rights protections depends on whether
the individual concerned is within the “jurisdiction” of the State involved.
For example, during an international armed conflict, IHL applies not only in
the territories of the belligerent States, but essentially wherever their armed
forces meet, including the territory of third States, international airspace,
the high seas, and even cyberspace. According to the prevailing interpre-
tation, human rights law applies only where individuals find themselves
within territory controlled by a State, including occupied territories (ter-
ritorial jurisdiction), or where a State exercises effective control, most com-
monly physical custody, over individuals outside its territorial jurisdiction
(personal jurisdiction).® More extensive interpretations of jurisdiction have
been put forward that would extend human rights protections to any indi-
vidual adversely affected by a State, but they remain controversial.

Scopes of protection and obligation: IHL is sometimes inaccurately
described as the “human rights law of armed conflicts.” Contrary to human
rights law, IHL generally does not provide persons with rights they could
enforce through individual complaints procedures. Also, human rights law
focuses specifically on human beings, whereas IHL also directly protects,
for example, livestock, civilian objects, cultural property, the environment
and the political order of occupied territories. Finally, human rights law is
binding only on States, whereas IHL is binding on all parties to an armed
conflict, including non-State armed groups.

Derogability: Most notably, IHL applies only in armed conflicts and is specif-
ically designed for such situations. Therefore, unless expressly foreseen in the
relevant treaty provisions, the rules and principles of IHL cannot be derogated
from. For example, it would not be permissible to disregard the prohibition
on attacks against the civilian population based on arguments such as military
necessity, self-defence or distress. Human rights law, on the other hand, applies
irrespective of whether there is an armed conflict. In times of public emergency,
however, human rights law allows for derogations from protected rights to the
extent actually required by the exigencies of the situation. For example, during
an armed conflict or a natural disaster, a government may lawfully restrict
freedom of movement in order to protect the population in the affected areas

36  ICJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory
(Advisory Opinion) (The Wall Opinion), 9 July 2004, ICJ] Reports 2004, para. 109. See also
ECHR, Loizidou v. Turkey (Preliminary Objections), Case No. 15318/89, Report No. A310,
23 March 1995, paras 62-63; ECHR, Ocalan v. Turkey, Case No. 46221/99, Judgment of 12
March 2003 (Chamber), § 93 and ECHR, Ocalan v. Turkey, Case No. 46221/99, Judgment
of 12 May 2005 (Grand Chamber), § 91.
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and to facilitate governmental action aimed at restoring public security and law
and order. Only a number of core human rights, such as the right to life, the pro-
hibition of torture and inhuman or degrading treatment or punishment, and the
prohibition of slavery remain non-derogable even in times of public emergency.

Interrelation: Despite these fundamental differences, IHL and human rights
law have rightly been said to share a “common nucleus of non-derogable rights
and a common purpose of protecting human life and dignity.”* As a general
rule, where IHL and human rights law apply simultaneously to the same
situation, their respective provisions do not contradict, rather they mutually
reinforce each other. Thus, both IHL and human rights law prohibit torture
or inhuman and degrading treatment and afford fair-trial guarantees to
anyone accused of a crime.

In some areas, the interrelation between IHL and human rights law may be less
straightforward. For example, with respect to persons who do not, or no longer,
directly participate in hostilities, IHL prohibits violence to life and person, in
particular murder in all circumstances. For obvious reasons, however, it does
not provide such protection to combatants and civilians directly participat-
ing in hostilities. Universal human rights law, on the other hand, protects all
persons against “arbitrary” deprivation of life, thus suggesting that the same
standards apply to everyone, irrespective of their status under IHL. In such
cases, the respective provisions are generally reconciled through the lex specia-
lis principle, which states that the law more specifically crafted to address the
situation at hand (lex specialis) overrides a competing, more general law (lex
generalis). Accordingly, the IC] has held that, while the human rights prohibi-
tion on arbitrary deprivation of life also applies in hostilities, the test of what
constitutes arbitrary deprivation of life in the context of hostilities is deter-
mined by IHL, which is the lex specialis specifically designed to regulate such
situations.*® Similarly, the question of whether the internment of a civilian or
a prisoner of war by a State party to an international armed conflict amounts
to arbitrary detention prohibited under human rights law must be determined
based on the Third and Fourth Geneva Conventions, which constitute the lex
specialis specifically designed to regulate internment in such situations.

In other areas, the question of the interrelation between IHL and human
rights may be more complicated. For example, while treaty IHL confirms
the existence of security internment in non-international armed conflicts

37 TACHR, Juan Carlos Abella v. Argentina (La Tablada case), Case No. 11.137, Report No.
55/97, 18 November 1997, para. 158. See also ICTY, Prosecutor v. Anto Furundzija (Trial
Judgment), IT-95-17/1-T, 10 December 1998, para. 183.

38 ICJ, Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion), 8 July 1996, IC]
Reports 1996, para. 25.



30

CHAPTER 1

as well, it does not contain any procedural guarantees for internees, thus
raising the question as to how the human rights prohibition of arbitrary
detention is to be interpreted in such situations.

Finally, even though, in armed conflicts, IHL and human rights law gener-
ally apply in parallel, some issues may also be exclusively governed by one or
the other body of law. For example, the fair-trial guarantees of a person who
has committed a common bank robbery in an area affected by an armed
conflict, but for reasons unrelated to that conflict, will not be governed by
IHL but exclusively by human rights law and national criminal procedures.
On the other hand, the aerial bombardment of an area outside the territorial
control of the attacking State, or any belligerent acts committed by organ-
ized armed groups not belonging to a State, will not be governed by human
rights law but exclusively by IHL.

Textbox 2: ICRC expert meeting on IHL
and the use of force in armed conflicts

Scope and practical relevance of the problem

In a situation of armed conflict, the use of force by armed forces and law enforcement offi-
cials is governed by two different paradigms: the conduct of hostilities paradigm, derived
from THL, and the law enforcement paradigm, mainly derived from human rights law.
Increasingly, in many contemporary armed conflicts - particularly in occupied territories
and in non-international armed conflicts — armed forces are expected to conduct not only
combat operations against the adversary but also law enforcement operations in order
to maintain or restore public security and law and order. The two paradigms may also
coexist in conflicts involving foreign intervention with the agreement of the territorial
State (i.e. the State on whose territory the conflict is taking place), or under the mandate
of the international community. In practice, it may be difficult to determine which sit-
uations are governed by which paradigm. For example, a State engaged in a non-inter-
national armed conflict will regard armed opposition fighters not only as legitimate
military targets under IHL but also as criminals under domestic law. Thus, the armed
forces of that State using force against those fighters may be considered as simul-
taneously conducting hostilities and maintaining law and order. Difficult situations
may also arise when civil unrest coincides with combat operations, or when persons
engaged in combat intermingle with civilian rioters or demonstrators. The choice of
the applicable paradigm may have significant legal and humanitarian consequences,
given that the conduct of hostilities paradigm is generally more permissive than the
law enforcement paradigm, most notably in terms of the deliberate use of lethal force
and of incidental harm to the civilian population.
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ICRC expert meeting and report

In view of the practical importance of clarifying these questions, the ICRC convened
an expert meeting in Geneva on 26 and 27 January 2012 with a view to identifying
the dividing line between the conduct of hostilities and law enforcement paradigms in
situations of armed conflict. The meeting brought together 22 prominent legal person-
nel and academics from 16 different countries under the Chatham House Rule, each
participating in his or her personal capacity. In November 2013, the ICRC published a
report on the issues discussed at the meeting with a few of its concluding observations.

o For further details, see Gloria Gaggioli (ed.), The Use of Force in Armed Con-
flicts: Interplay between the Conduct of Hostilities and Law Enforcement Para-
digms — Expert Meeting, Report, ICRC, Geneva, November 2013, 92 pp.

o See also Use of Force in Armed Conflicts: Interplay between the Conduct of
Hostilities and Law Enforcement Paradigms, ICRC webinar recording, Nov-
ember 2014. Available at: https://www.icrc.org/eng/resources/documents/
event/2014/webinar-use-of-force.htm

3. IHL and international criminal law

In regulating the conduct of hostilities and protecting the victims of armed
conflict, IHL imposes certain duties on those involved in the conflict and
prohibits them from engaging in certain acts. In order to enforce these
duties and prohibitions, IHL obliges all parties to a conflict to take the meas-
ures necessary to prevent and repress violations of IHL, including criminal
prosecution and sanctions. The 1949 Geneva Conventions and Additional
Protocol I also identify a series of particularly serious violations, referred
to as “grave breaches” and, in Additional Protocol I, as “war crimes,” which
give rise to universal jurisdiction. This means that any State, irrespective of
its involvement in a conflict or its relation to the suspects or victims in an
alleged crime, has an international obligation to conduct an investigation
and to either prosecute the suspects or to extradite them to another State
willing to prosecute them.*

In short, IHL obliges States to prevent and prosecute serious violations of
IHL, but it does not attach sanctions to these violations, does not describe
them in sufficient detail to make them prosecutable in court, and does not
establish any procedures for the exercise of jurisdiction over individual
suspects. This is the role of criminal law, whether on the domestic or the
international level. In other words, criminal law, in contrast to IHL, does

39  Seealso Chapter 7.V.
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https://www.icrc.org/eng/assets/files/publications/icrc-002-4171.pdf
https://www.icrc.org/eng/resources/documents/event/2014/webinar-use-of-force.htm
https://www.icrc.org/eng/resources/documents/event/2014/webinar-use-of-force.htm
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not define the duties of the belligerents, but creates the legal basis needed to
prosecute individuals for serious violations of these duties.

Traditionally, the enforcement of IHL at the level of the individual was
largely ensured by the belligerent States themselves, through disciplinary
sanctions and criminal prosecution under their national laws and regu-
lations. It was at the end of World War II that serious violations of THL
were first considered to give rise to individual criminal responsibility as
a matter of international law and were prosecuted as war crimes by the
International Military Tribunals in Nuremberg and Tokyo. These trials
remained tied to specific contexts, however, and prosecuted only crimes
committed by the defeated parties to the conflict. When the UN Security
Council established the ICTY and the ICTR in 1993 and 1994, respectively,
their jurisdiction was still confined to particular contexts. It was only with
the adoption of the Rome Statute, in 1998, that the international com-
munity finally created a permanent International Criminal Court with
jurisdiction over international crimes committed by nationals, or on the
territory, of a State party to the Statute, or referred to it by the UN Secu-
rity Council. Today, the Rome Statute has been ratified by more than 120
States; however, a number of militarily important States have yet to do so.

—  On the enforcement of IHL through international criminal law,
see Chapter 7V.-V1L.

4. [IHL and the law of neutrality

The law of neutrality is traditionally regarded as part of the law of war
(jus in bello) alongside IHL. It is rooted in customary law and codified
in the Hague Conventions, Nos V and XIII, of 1907. In essence, the law of
neutrality has three aims: (a) to protect neutral States (i.e. all States that are
not party to an international armed conflict) from belligerent action; (b)
to ensure neutral States do not militarily support belligerent States; and (c)
to maintain normal relations between neutral and belligerent States. Most
notably, the law of neutrality obliges neutral States to prevent their terri-
tory, including airspace and waters subject to their territorial sovereignty,
from being used by belligerent States. If combatants belonging to either
party cross into neutral territory, they must be interned by the neutral State;
the Third Geneva Convention also requires that they be treated as pris-
oners of war.”” The belligerents, in turn, must respect the inviolability of
neutral territory and may not move troops or convoys of ammunition or
supplies across the territory of a neutral State.

40 Hague Regulations, Art. 11; GCIII, Art. 4(B)(2).
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Strictly speaking, the law of neutrality applies only in international armed
conflicts. Over the course of time, however, its rationale has gradually found
its way into the practice of non-international armed conflicts as well. For
example, with regard to the standards of internment to be applied by neutral
States to combatants on their territory, the ICRC has formally stated that
Hague Convention No. V “can also be applied by analogy in situations of

non-international conflict, in which fighters either from the government

side or from armed opposition groups have fled into a neutral State.

41

By the same token, in political reality, the consequences of non-State armed

groups using the territory of a neutral State to conduct attacks against a bel-

ligerent State are similar to those foreseen in the traditional law of neutrality

and include, most notably, the loss of the neutral territory’s inviolability. For
example, when attacks were launched by al-Qaeda against the United States
from within Afghanistan (2001), by Hezbollah against Israel (2006) from
within Lebanon, and by the FARC against Colombia from within Ecuador
(2008), all the States that had been attacked conducted cross-border incur-
sions against the groups in question, because their neutral host States were

unable or unwilling to protect the attacked States’ interests within their ter-
ritory. The international lawfulness of such cross-border incursions remains
widely controversial, particularly in view of the UN Charter's prohibition on
the use of inter-State force. However, the basic obligation of States to prevent
non-State armed groups within their territory from engaging in hostile

activities against other States is generally recognized.*?

To go further (IHL in the international legal order)*

Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law Protect
in War?, ICRC, Geneva, 2011, Chapter 2: International humanitarian law as a
branch of public international law, pp. 117-121.

Louise Doswald-Beck and Sylvain Vité, “International Humanitarian Law
and Human Rights Law,” IRRC, No. 293, March-April 1993, pp. 94-119.
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ICRC, Official Statement to the UNHCR Global Consultations on International Protection,
8-9 March 2001, para. 2.

See, for example, the Annex to UN General Assembly Resolution 36/103 of 9 December
1981, Declaration on the Inadmissibility of Intervention and Interference in the Internal
Affairs of States, paras 2(II)(b) and 2(II)(f).

ICRC documents available at: www.icrc.org


https://www.icrc.org/casebook/doc/book-chapter/fundamentals-ihl-book-chapter.htm#chapter2
https://www.icrc.org/casebook/doc/book-chapter/fundamentals-ihl-book-chapter.htm#chapter2
https://www.icrc.org/eng/resources/documents/article/other/57jmrt.htm
https://www.icrc.org/eng/resources/documents/article/other/57jmrt.htm
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Frangoise Hampson and Ibrahim Salama, The Relationship between Human
Rights Law and International Humanitarian Law, Working Paper submitted
to the UN Commission on Human Rights, document E/CN.4/Sub.2/2005/14,
21 June 2005.

ICRC Adpvisory Services on International Humanitarian Law, International
Humanitarian Law and International Human Rights Law: Similarities and Differ-
ences. Available at: http://www.icrc.org/eng/assets/files/other/ihl and ihrl.pdf

How Does Law Protect in War?

Case No. 23, The International Criminal Court

Case No. 93, United States Military Tribunal at Nuremberg, The Justice Trial
Case No. 98, The Tokyo War Crimes Trial

Case, ECHR, Al-Jedda v. UK (only available online)
Case, ECHR, Hassan v. UK (only available online)

Case, UK, Serdar Mohammed v. Ministry of Defence
(only available online)

IV. A BRIEF HISTORY OF IHL AND SOME CONTEMPORARY
CHALLENGES

1. From ancient battlefields to industrialized war

War is as old as mankind, and all civilizations and religions have tried to limit
its devastating effects by subjecting warriors to customary practices, codes of
honour and local or temporary agreements with the adversary. These traditional
forms of regulating warfare became largely ineffective with the rise of con-
scripted mass armies and the industrialized production of powerful weapons in
the course of the nineteenth century — with tragic consequences on the battle-
field. Military medical services were not equipped to cope with the massive
number of casualties caused by modern weaponry; as a result, tens of thousands
of wounded, sick and dying soldiers were left unattended after battle. This trend,
which began with the Napoleonic Wars in Europe (1803-1815) and culminated
in the American Civil War (1861-1865), set the stage for a number of influen-
tial humanitarian initiatives, both in Europe and in North America, aimed at
alleviating the suffering of war victims and driving the systematic codification
of modern IHL.


http://www.icrc.org/eng/assets/files/other/ihl_and_ihrl.pdf
https://www.icrc.org/casebook/doc/case-study/icc-case-study.htm#chapter2
https://www.icrc.org/casebook/doc/case-study/united-states-nuremberg-justice-trial-case-study.htm
https://www.icrc.org/casebook/doc/case-study/tokyo-war-crimes-case-study.htm
https://www.icrc.org/casebook/doc/case-study/echr-al-jedda-v-uk.htm
https://www.icrc.org/casebook/doc/case-study/echr-hassan-v-uk.htm
https://www.icrc.org/casebook/doc/case-study/uk-serdar-mohammed-v-ministry-of-defence.htm
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2. Humanitarian initiatives and first codifications

In Europe, the move towards codification of IHL was initiated by a business-
man from Geneva, Henry Dunant. On a journey through northern Italy in
1859, Dunant witnessed a fierce battle between French and Austrian troops
and, appalled at the lack of assistance and protection for more than 40,000
wounded soldiers, improvised medical assistance with the aid of the local
population. After returning to Geneva, Dunant wrote Un souvenir de Solferino
(A Memory of Solferino), in which he made essentially two proposals. First,
independent relief organizations should be established to provide care to
wounded soldiers on the battlefield and, second, an international agreement
should be reached to grant such organizations the protection of neutrality.
His ideas were well received in the capitals of Europe and led to the founding
of the International Committee of the Red Cross (1863) and to the adop-
tion by 12 States of the first Geneva Convention for the Amelioration of the
Condition of the Wounded in Armies in the Field (1864). The Convention
adopted the emblem of the red cross on a white background - the colours of
the Swiss national flag inverted — as a neutral protective sign for hospitals and
those assisting the wounded and sick on the battlefield. A parallel develop-
ment was triggered by the atrocities of the American Civil War and led to the
adoption by the government of the United States of the so-called Lieber Code
or, more accurately, the Instructions for the Government of Armies of the
United States in the Field (1863). Although the Lieber Code was a domestic
instrument and not an international treaty, it has influenced the development
and codification of modern IHL well beyond the borders of the United States.

3. Towards universal codification

Since the adoption of these first instruments, the body of treaty IHL has
grown in tandem with developments in warfare to become one of the most
densely codified branches of international law today.

In 1906, the original Geneva Convention was extended to further improve the
condition of sick and wounded soldiers and, in 1907, the Hague Regulations
concerning the Laws and Customs of War on Land formulated the basic rules
governing the entitlement to combatant privilege and prisoner-of-war status,
the use of means and methods of warfare in the conduct of hostilities, and the
protection of inhabitants of occupied territories from inhumane treatment.
After the horrors of chemical warfare and the tragic experience of millions
of captured soldiers during the Great War (World War I), these instruments
were supplemented by the Protocol for the Prohibition of the Use of
Asphyxiating, Poisonous or Other Gases, and of Bacteriological Methods of
Warfare (1925) and, a few years later, a separate Geneva Convention relative
to the Treatment of Prisoners of War (1929).
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After the cataclysm of World War II, which saw massive atrocities committed
not only against wounded, captured and surrendering combatants
but also against millions of civilians in occupied territories, the 1949
Diplomatic Conference adopted a revised and completed set of four Geneva
Conventions: the Convention for the Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the Field (First Geneva Convention),
the Convention for the Amelioration of the Condition of Wounded, Sick and
Shipwrecked Members of Armed Forces at Sea (Second Geneva Convention),
the Convention relative to the Treatment of Prisoners of War (Third Geneva
Convention) and the Convention relative to the Protection of Civilian Persons
in Time of War (Fourth Geneva Convention). The four Geneva Conventions
of 1949 are still in force today and, with 196 States Parties, have become the
most widely ratified treaties.**

With the establishment of the United Nations and the consolidation of
the bipolar world order of the Cold War, war no longer took place mainly
between sovereign States (international armed conflicts), but between gov-
ernments and organized armed groups (non-international armed conflicts).
On the one hand, former colonial powers were increasingly confronted with
popular demands for independence and self-determination, resulting in
wars of national liberation - from the Malay Peninsula through the Middle
East to the Maghreb and sub-Saharan Africa. On the other hand, policies
of mutual nuclear deterrence entailed a military stalemate between the United
States and the Soviet Union, which in turn resulted in a proliferation of
non-international proxy wars between governments and organized armed
groups, in which each side was supported by one of the superpowers.

So far, the only provision of treaty law applicable to non-international
armed conflicts had been common Article 3, which essentially requires the
protection and humane treatment of all persons who are not, or no longer,
taking an active part in hostilities. It was only in 1977 that two protocols
additional to the Geneva Conventions were adopted to further develop
treaty ITHL. Additional Protocol I, “relating to the Protection of Victims
of International Armed Conflicts,” not only improves and clarifies the
protections already provided by the Geneva Conventions, it also contains
the first systematic codification of IHL governing the conduct of hostilities.
It also assimilates certain wars of national liberation against colonial
domination, alien occupation and racist regimes to international armed
conflicts, thus providing members of the insurgent forces the same rights

44  See States party to the main treaties, ICRC reference document, available at: http://www.

icrc.org/applic/ihl/ihl.nsf/xsp/.ibmmodres/domino/OpenAttachment/applic/ihl/ihl.ns-
f/5FE9C868227EDDI1CCI1257F330052D22D/%24File/THL and other related Treaties.

pdf?Open



http://www.icrc.org/applic/ihl/ihl.nsf/xsp/.ibmmodres/domino/OpenAttachment/applic/ihl/ihl.nsf/5FE9C868227EDD1CC1257F330052D22D/%24File/IHL_and_other_related_Treaties.pdf?Open
http://www.icrc.org/applic/ihl/ihl.nsf/xsp/.ibmmodres/domino/OpenAttachment/applic/ihl/ihl.nsf/5FE9C868227EDD1CC1257F330052D22D/%24File/IHL_and_other_related_Treaties.pdf?Open
http://www.icrc.org/applic/ihl/ihl.nsf/xsp/.ibmmodres/domino/OpenAttachment/applic/ihl/ihl.nsf/5FE9C868227EDD1CC1257F330052D22D/%24File/IHL_and_other_related_Treaties.pdf?Open
http://www.icrc.org/applic/ihl/ihl.nsf/xsp/.ibmmodres/domino/OpenAttachment/applic/ihl/ihl.nsf/5FE9C868227EDD1CC1257F330052D22D/%24File/IHL_and_other_related_Treaties.pdf?Open
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and privileges as are enjoyed by combatants representing a sovereign State.
Additional Protocol II, “relating to the Protection of Victims of Non-
International Armed Conflicts,” strengthens and further develops the
fundamental guarantees established by common Article 3 for situations of
civil war.

At the same time, efforts to avoid unnecessary suffering among combat-
ants and to minimize incidental harm to civilians have resulted in a range
of international conventions and protocols prohibiting or restricting the
development, stockpiling or use of various weapons, including chemical
and biological weapons,*® incendiary weapons,*® blinding laser weapons,*
landmines and cluster munitions.** Moreover, States are now obliged to
conduct a review of the compatibility of any newly developed weapon with
the rules and principles of IHL.*

Concurrently, State practice has resulted in a considerable body of customary
IHL applicable in all armed conflicts,”® and the case-law of the Nuremberg
and Tokyo Tribunals, the IC], the ad hoc Tribunals for the former Yugosla-
via, Rwanda and Sierra Leone, and, most recently, the International Criminal
Court has significantly contributed to the clarification and harmonious inter-
pretation of both customary and treaty IHL.

Today, after 150 years of development, refinement and codification, the once
fragmented and amorphous codes and practices of the past have emerged as
a consolidated, universally binding body of international law regulating the
conduct of hostilities and providing humanitarian protection to the victims
of all armed conflicts. It is precisely at this point of relative maturity that the
advent of the new millennium has posed fresh challenges to the fundamental
achievements of THL.

4. Current and emerging challenges

4.1 The “war on terror” and the rise of organized crime
No event embodies the global security challenges of the twenty-first century
more than the dramatic terrorist attacks of 11 September 2001 in New York
Cityand Washington, DC. Although, fortunately, these attacks have remained
exceptional in terms of scale and magnitude, they triggered a veritable

45 Biological Weapons Convention; Chemical Weapons Convention.

46  Protocol III to the Convention on Certain Conventional Weapons.

47  Protocol IV to the Convention on Certain Conventional Weapons.

48 Anti-Personnel Mine Ban Convention; Convention on Cluster Munitions.

49 API, Art. 36. On the regulation of weapons in IHL, see Chapter 3.V.4-5 and VI.4.
50 See Textbox 1, Chapter 1.IL.2.
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paradigm shift in national and international security policy. Within days
of the attacks, the United States had declared a global “war on terror,” the
UN Security Council had affirmed the right of self-defence against what
appeared to be an attack by a transnational terrorist group, and NATO
had for the first time in its history declared a case of collective self-defence
based on Article 5 of the North Atlantic Treaty. The decade-long nuclear
stalemate between superpowers was no longer perceived as the world’s
foremost security concern, and the focus shifted to the vulnerability of
modern, globalized society to the harm caused by sophisticated terrorist
groups and other forms of transnational organized crime. The emergence
of “war on terror” rhetoric, followed by military operations against sus-
pected terrorist groups and individuals in Afghanistan, Yemen, Somalia
and elsewhere, and the capture and transfer of hundreds of suspects to
detention centres like the US internment facility at Guantanamo Bay
Naval Station in Cuba raised a series of questions as to the nature and
consequences of these operations under international law. Can all or part
of the global “war on terror” be regarded as an armed conflict governed
by THL? If so, what are the geographic delimitations of this conflict and
how does ITHL interrelate with human rights law? What is the legal status
of suspected terrorists, including those deprived of their liberty? Are they
“unprivileged” combatants subject to direct attack? Or are they civilian
criminals subject to arrest and prosecution under the rules of law enforce-
ment? Once captured, are they entitled to combatant and prisoner-of-war
status, or are they to be treated as civilian internees? What are the judicial
guarantees and procedural rights of persons interned or prosecuted for
their alleged involvement in transnational terrorism? What limits does
the prohibition of torture and inhumane treatment impose on interro-
gation methods used to avert a perceived imminent terrorist threat? As
will be shown, some of these questions have been largely resolved, while
others remain controversial to this day. It is important to note, however,
that the legal challenges related to transnational terrorism are not an iso-
lated phenomenon, but are part and parcel of a broader trend towards
transnational organized crime becoming a primary international secu-
rity concern. Thus, similar questions with regard to the applicability and
interpretation of IHL may also arise in other contexts where States resort
to military means and methods in order to protect their internal and
external security, whether in large-scale counter-narcotics campaigns,
in multinational counter-piracy operations at sea, or even in particu-
larly dramatic cases of urban gang warfare or mass hostage-taking. As
a result of this trend, the distinction between peace and armed conflict,
and between policing and military hostilities, is becoming increasingly
blurred, and there is growing confusion as to the legal standards govern-
ing such situations.
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—  On the scope of application of IHL, see Chapter 2.

—  On the legal status, treatment and procedural guarantees of per-
sons deprived of their liberty, including “unprivileged” combat-
ants, see Chapter 5.

4.2 Asymmetric conflicts and the challenge to non-reciprocity

Since the end of the Cold War, armed conflicts have become increasingly
asymmetric, typically pitting overwhelmingly powerful States against often
poorly organized and equipped armed groups. Prime examples of such con-
flicts are the multinational campaign against the Taliban in Afghanistan and
recurrent Israeli operations against Hamas in the Gaza Strip. The enormous
technological and military superiority of the States involved has led oppo-
sition groups to avoid identification and defeat by moving underground,
intermingling with the civilian population and engaging in various forms
of guerrilla warfare. As a result, military confrontations often take place in
the midst of densely populated areas, which not only exposes the civilian
population to increased risks of incidental harm, but also facilitates the
direct participation of civilians in hostilities. Moreover, unable to prevail
in direct confrontations with the enemy, armed groups are increasingly
tempted to resort to means and methods prohibited by IHL, such as mis-
using civilian clothing to perfidiously kill, wound or capture an adversary,
conducting indiscriminate attacks, or even directly targeting civilians,
humanitarian or medical personnel and their infrastructure (so-called “soft
targets”). State armed forces, in turn, are often unable to properly identify
the adversary and bear an increased risk of being attacked by persons they
cannot distinguish from the civilian population. Overall, this trend has put
considerable strain on the concepts of non-reciprocity and the equality of
belligerents and, unfortunately, on the willingness of both State armed forces
and non-State armed groups to accept their obligations under IHL.

4.3 Privatization and civilianization of military and security activities
The armed forces have always been supported by civilians, including con-
tractors and employees of civilian government services. Indeed, except in a
few very specific cases,” THL does not prohibit the outsourcing of military
and security functions but even stipulates that civilians formally author-
ized to accompany the armed forces in an international armed conflict be

51 Most notably, the 1949 Geneva Conventions require that “[e]very prisoner of war camp
shall be put under the immediate authority of a responsible commissioned officer belong-
ing to the regular armed forces of the Detaining Power” (GC II1, Art. 39), and that “[e]very
place of internment shall be put under the authority of a responsible officer, chosen from
the regular military forces or the regular civil administration of the Detaining Power”
(GC1V, Art. 99).
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entitled to prisoner-of-war status upon capture.* The past decade, however,
has seen an unprecedented trend towards the outsourcing of functions tra-
ditionally assumed by State armed forces to private military and security
companies. In the recent wars in Iraq and Afghanistan, for example, tens of
thousands of private contractors were deployed, and there were even periods
when they clearly outnumbered the multinational forces on the ground.
Depending on the context, such companies may assume a wide variety of
functions, ranging from reconstruction, logistics, training and administra-
tive services to the provision of security for civilian and military personnel
and infrastructure, and from the maintenance and operation of complex
weapon systems to guarding and interrogating detainees. Some of their
activities are so closely related to combat operations that their personnel
risk being regarded as directly participating in the hostilities and, depending
on the circumstances, even as mercenaries.”® The privatization of military
functions also raises a number of serious humanitarian concerns. First,
it must be emphasized that States cannot, through the practice of out-
sourcing, absolve themselves of their legal responsibilities under IHL. Thus,
they remain responsible for ensuring that the private military and security
companies that are contracted by them, or that operate or are incorporated
in their territory, respect all applicable laws and regulations, including IHL.
Moreover, whatever their functions or activities may be, private contractors
never fall outside the protection of IHL. In short, contrary to popular per-
ception, private military and security contractors do not operate in a legal
void.

—  On civilian participation in hostilities, see Chapter 3.1.4.

52 GCIV, Art. 4(4) and (5).
53  For the definition of mercenaries under IHL, see AP I, Art. 47 and CIHL, Rule 108.
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Textbox 3: The Montreux Document

The Montreux Document on Pertinent International Legal Obligations and Good Prac-
tices for States related to Operations of Private Military and Security Companies during
Armed Conflict (Montreux Document) is the product of a joint initiative launched in
2006 by the Swiss government and the ICRC. It aims to clarify existing international
obligations relevant to the operations of private military and security companies in sit-
uations of armed conflict and to provide support and guidance for the implementation
of those obligations. It focuses on practical issues of humanitarian concern and does not
take a stance on the important, but separate, question of the legitimacy of using such
companies in armed conflicts.

The Montreux Document consists of two parts. Part I restates the obligations of States,
private military and security companies and their personnel under existing international
law, including both THL and human rights law, with regard to the operations of such
companies in situations of armed conflict. In addressing the obligations of States, the
Montreux Document differentiates between States using the services of such companies
(contracting States), States in whose territory the companies operate (territorial States)
and States in whose territory they are headquartered or incorporated (home States). Part
I also addresses the obligations of “all other States,” the duties of private military and
security companies and their personnel, and questions of superior responsibility and of
State responsibility for the companies’ conduct. Part IT provides a compilation of good
practices designed to assist contracting, territorial and home States in complying with
these legal obligations. The good practices are based largely on existing State practice in
related areas and include measures such as introducing transparent licensing regimes,
requiring adequate training and ensuring civil and criminal accountability.

The Montreux Document was developed between January 2006 and September
2008 with the support of governmental experts from 17 States and in consultation with
representatives of civil society and of the private military and security industry. The
Montreux Document does not create any new legal obligations, nor does it legitimize or
provide a legal basis for the use of private military and security companies.

o  For further details, see Montreux Document on Pertinent International Legal
Obligations and Good Practices for States related to Operations of Private Military
and Security Companies during Armed Conflict, ICRC and Federal Department of
Foreign Affairs, Switzerland, August 2009, 44 pp.

o  An updated list of supporting States and organizations can be found at:
https://www.eda.admin.ch/eda/en/fdfa/foreign-policy/international-law/
international-humanitarian-law/private-military-security-companies/

participating-states.html
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Unmanned aerial systems: a Predator aircraft ready for take-off, 2004.

4.4 New weapons technologies

In many contemporary armed conflicts, military operations and weapon
systems have attained an unprecedented level of complexity, involving the
coordination of a great variety of interdependent human and technological
resources in different locations spread across the globe. In conjunction with
the advent of new technologies, such as remote-controlled weapons, means
of cyber-warfare, nanotechnology and increasingly autonomous weapons,
this development poses a significant challenge to the interpretation and
application of THL.

(a) Remote-controlled drones

For example, the systematic use of remote-controlled drones for counter-
terrorist operations in countries such as Afghanistan, Pakistan and Yemen
raises questions as to the applicability of IHL to these operations and,
consequently, as to the rules governing the use of lethal force against the
persons targeted. Where IHL is applicable, the systematic use of drones
raises concerns with regard to the reliability of the targeting information
used, the exposure of the civilian population to incidental harm, and the
inability of the attacker to care for the wounded, or to capture rather than
kill.

(b) Cyber-warfare
Another relatively recent development is the expansion of military oper-
ations into cyberspace, the so-called “fifth domain of warfare” next to
land, sea, air and space. While it is generally uncontested that IHL would
also apply to cyber operations conducted in relation to an existing armed

S. Robertson/Crown
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conflict, it is unclear whether cyber operations, in and of themselves, could
give rise to an armed conflict and, thus, trigger the applicability of THL.
Also, once cyber operations are governed by IHL, questions arise as to what
exactly amounts to “attacks” — defined in IHL as “acts of violence™*
cyberspace, and how the proportionality of “collateral damage” to civilian

—in

infrastructure should be assessed, particularly in view of the fact that mili-
tary and civilian computer networks are generally interconnected. Also,
what precautions can and must be taken to avoid the risk of excessive inci-
dental damage to civilian objects whose functioning depends on computer
systems (hydro-electric and nuclear plants, hospitals, etc.)? How can it be
ensured that this damage does not ultimately cause erroneous or excessive
harm to persons and objects protected against direct attack? What does the
duty of combatants to distinguish themselves from the civilian population
mean in cyberspace? Cyber-warfare also raises legal questions of fundamen-
tal importance in other areas of international law, such as jus ad bellum and
the law of neutrality. These questions must be resolved through careful
interpretation of existing [HL treaties and customary rules. The current dis-
cussion on the interpretation and application of international law in cyber-
space involves a growing number of academic, national and international
fora, and it will certainly take time for a consensus to emerge in that regard.
This ongoing process, however, should not lead to the misperception of a
legal void in this “fifth domain,” but must build on the premise that existing
international law fully applies in cyberspace. In situations of armed conflict,
that includes all relevant rules and principles of IHL.

Reuters

"ol
Personnel at the Air Force Space Command Network Operations & Security Center at Peterson
Air Force Base in Colorado Springs, Colorado, 2014.

54 API, Art. 49(1).
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Textbox 4: Tallinn Manual on the International
Law Applicable to Cyber Warfare

In 2009, the NATO-affiliated Cooperative Cyber Defence Centre of Excellence launched
a multi-year project aimed at producing the Tallinn Manual on the International Law
Applicable to Cyber Warfare (Tallinn Manual).”® The project brought together experts in
international law, professional and academic, predominantly from NATO and NATO-
allied military circles, with observers from the ICRC, the United States Cyber Command
and the Centre of Excellence, in an effort to examine how existing rules and principles of
international law can be applied to cyber-warfare.

The Tallinn Manual is intended to restate and clarify international law governing
cyber-warfare, including both the law governing the use of inter-State force (jus ad
bellum), and the law governing the conduct of international and non-international armed
conflicts (jus in bello). It does not address cyber activities occurring below the threshold
of “use of force” (jus ad bellum) or of an armed conflict (jus in bello),”® nor does it examine
human rights law, international criminal law or international telecommunications law.
It is divided into ninety-five “blackletter” rules, each accompanied by a commentary.
The “blackletter” rules constitute a restatement of the international law of cyber conflict.
The commentary accompanying each rule identifies the legal basis on which the rule was
developed, expands on its application in practice and sets forth differing positions as to its
scope or application.

The Tallinn Manual process is currently the most significant initiative to restate and
clarify international law as it applies to cyber-warfare. It should be noted, however, that
the Manual is not legally binding and does not necessarily represent the views of NATO
or any other organization, or of any State. Instead, it reflects solely the opinions of the par-
ticipating experts, all acting in their individual capacity. Moreover, it does not make any
recommendations with regard to how the law should be clarified and developed; it simply
restates and comments on the law as the participating experts see it. It was published in
2013 by Cambridge University Press.

o See Michael Schmitt (ed.), Tallinn Manual on the International Law Applicable
to Cyber Warfare, Cambridge University Press, Cambridge, 2013, 300 pp.

55 The full text of the Tallinn Manual is available at: http://issuu.com/nato_ccd coe/docs/
tallinnmanual

56 To determine what situations qualify as armed conflicts under IHL, see Chapter 2.III-V.
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US Army/RDECOM

The United States Army works with industry and universities to study micro-robotics and develop
technologies allowing soldiers to see threats lurking just beyond their range of vision using auton-
omous robots the size of bats and hummingbirds and even as small as fruit flies, 2012.

(c) Ongoing developments: Nanotechnology
and autonomous weapons

Other technological developments of potential concern to IHL are the
introduction of nanotechnology and increasingly autonomous weapons on
contemporary battlefields. While nanotechnology is already being used in
current military operations, most notably to enhance the performance of
certain ammunitions and armour plating, the development of fully autono-
mous robots capable of taking targeting decisions independently of human
involvement may still be decades away. However, this prospect clearly raises
questions as to the operational control of such weapon systems and the legal
and criminal responsibility for the harm done by them in case of actions
violating IHL. The most important observation to be made here is that the
responsibility to ensure that all means and methods used in an armed con-
flict comply with THL will always remain with the parties to that conflict.
Moreover, any individual act or omission amounting to criminal involve-
ment in violations of IHL will remain subject to prosecution and punish-
ment, even if the ultimate “decision” to commit the crime in question was
taken by a machine based on programs and algorithms rather than on real-
time commands by a human operator.

—  On the duty of States to conduct a legal review of new weapons
technologies, see Chapter 3.V.5.
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Keysaney Hospital in Mogadishu, Somalia, 1991. Note the red cross and red crescent emblems and
the instructions prohibiting entry with weapons.

4.5 Respect for IHL

The legal and practical difficulties arising as a result of changes in the contem-
porary security environment have caused confusion and uncertainty not only
about the distinction between armed conflict and law enforcement, but also
about the traditional categorization of persons as civilians and combatants and
the temporal and geographic delimitation of the “battlefield” As most poignantly
evidenced by the controversies surrounding the legal framework governing the
various aspects of the United States's “war on terror;” that confusion and uncer-
tainty have also provoked doubt about the adequacy of existing IHL to cope with
the emerging security challenges of the twenty-first century. In response, various
key stakeholders have launched important processes aimed at analysing, reaf-
firming and clarifying IHL in areas of particular humanitarian concern, includ-
ing, most recently, the ICRC's initiative on strengthening legal protection for
victims of armed conflicts and the joint initiative of Switzerland and the ICRC
on strengthening mechanisms for the implementation of IHL (see Textbox 9,
Chapter 7.111.4.b). These processes remain ongoing, but two preliminary obser-
vations can already be drawn from the preparatory work and initial discussions.
First, there may indeed be certain areas of IHL that require further strengthen-
ing in order to better protect individuals exposed to contemporary armed con-
flicts. The most urgent humanitarian need, however, is not to adopt new rules
but rather to ensure actual compliance with the existing legal framework.

—  On the implementation and enforcement of IHL, see Chapter 7.

—  On the special role of the ICRC with regard to the implementation
and enforcement of IHL, see Chapter 8.

J. Nicolas/Sipa Press
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To go further (A Brief History of IHL and Contemporary Challenges for THL)>”

The Story of an Idea, film, ICRC, 2008. Available at: http://www.youtube.
com/watch?v=0lwB-Y6FUjY

Henry Dunant, A Memory of Solferino, ICRC, Geneva, 1986.

Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law Protect in
War? ICRC, Geneva, 2011, Chapter 3: Historical development of international
humanitarian law, pp. 139-148.

Mary Ellen O’Connell, “Historical development and legal basis,” in Dieter
Fleck (ed.), The Handbook of International Humanitarian Law, 32nd ed.,
Oxford University Press, Oxford, 2013, pp. 1-42.

Gabor Rona, “Interesting times for international humanitarian law: Challenges
from the ‘war on terror’,” The Fletcher Forum of World Affairs, Vol. 27(2), Sum-
mer/Fall 2003, pp. 55-74.

Robin Geiss, “Asymmetric conflict structures,” IRRC, Vol. 88, No. 864,
December 2006, pp. 757-777.

“Private military companies,” IRRC, Vol. 88, No. 863, September 2006.

“Business, violence and conflict,” IRRC, Vol. 94, No. 887, Autumn 2012.

“New technologies and warfare,” IRRC, Vol. 94, No. 886, Summer 2012.

ICRC Advisory Services on International Humanitarian Law, What Is Inter-
national Humanitarian Law?

“Contemporary challenges for THL,” webpage, ICRC. Available at:
https://www.icrc.org/en/war-and-law/contemporary-challenges-for-ihl

How Does Law Protect in War?

Case No. 85, United States, The Prize Cases

Case No. 263, United States, Status and Treatment of Detainees held in
Guantdnamo Naval Base

Case No. 286, The Conflict in Western Sahara

Case No. 288, United States, The September 11 2001 Attacks
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Al ICRC documents available at: www.icrc.org
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Kabul, Afghanistan. Military Training Centre, 2007. A member of the International Security
Assistance Force contingent provided by the former Yugoslav Republic of Macedonia on patrol.
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Structure
L. Relevance and definition of the term “armed conflict”
II. Distinction between international and non-international
armed conflicts
III. International armed conflicts
IV.  Belligerent occupation
V.  Non-international armed conflicts
VI.  Armed conflicts involving foreign intervention

In a nutshell

—  Once an armed conflict exists, any action taken for reasons
related to that conflict is governed by ITHL.

—  Anarmed conflict exists whenever recourse is had to armed force
or belligerent occupation between States (international armed
conflicts), or when protracted armed violence takes place be-
tween governmental authorities and organized armed groups
or between such groups (non-international armed conflicts).

—  Belligerent occupation exists to the extent, and for as long as,
one State maintains military authority over all or part of the
territory of another State, even if such occupation encounters
no armed resistance.

— Armed conflicts involving foreign (including multinational)
intervention are deemed to be international or non-international
in nature depending on whether they involve armed confronta-
tions between States, or between States and organized armed
groups.

—  Legally speaking, there are no other types of armed conflict.
Internal disturbances and tensions - riots, isolated and spo-
radic acts of violence and similar acts — do not amount to
armed conflict.
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To go further®

Panel Discussion — Scope of the law in armed conflict, ICRC, February 2015.
Recording available at: https://www.icrc.org/en/event/scope-of-law

ICRC e-learning module, When does international humanitarian law apply?
Available at: http://www.icrcproject.org/elearning/en/ihl/M4/index.html
Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law Protect

in War?, ICRC, Geneva, 2011, Chapter 2: International humanitarian law as a
branch of public international law, pp. 121-136.

Jelena Pejic, “Extraterritorial targeting by means of armed drones: Some legal
implications,” IRRC, May 2015.

“Scope of application of the law in armed conflict,” IRRC, Vol. 96, No. 893,
Spring 2014.

“Typology of armed conflicts,” IRRC, Vol. 91, No. 873, March 2009.

Attempts to restrain and regulate the conduct of belligerent parties have
always been accompanied by disagreements over which situations should be
governed by the relevant rules. Precise definitions of concepts such as “war,”
“armed conflict” or “occupation” were adopted to clarify this question, but
belligerents soon began to evade their obligations on the grounds that either
the situation at hand or the opposing party had failed to meet the legal cri-
teria required for the applicability and protection of the law. It is therefore
of particular importance to examine the treaty terminology and customary
concepts determining and delimiting the temporal, territorial, material and
personal scope of applicability of contemporary IHL.

I. RELEVANCE AND DEFINITION OF THE TERM
“ARMED CONEFLICT”

IHL is specifically designed to govern armed conflicts. As such, it contains
detailed provisions regulating the means and methods of warfare and the
protection of persons and objects having fallen into the power of a belliger-
ent party. Once an armed conflict exists, any action taken for reasons related
to that conflict must comply with THL. Conversely, IHL does not apply to
inter-State confrontations that fall short of armed conflict, or to internal dis-

58 AIIICRC documents available at: www.icrc.org
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turbances and tensions, such as riots, isolated and sporadic acts of violence
and similar acts not amounting to armed conflict.”

In the absence of an armed conflict, therefore, any difference between States
and any question of individual protection must be resolved in accordance
with the law applicable in peacetime. For example, nationals of one State
who are detained in another State will be protected by human rights law
and, depending on the circumstances, may enjoy the diplomatic and consu-
lar protection of their State of origin or benefit from protection under inter-
national refugee law. However, they will not be entitled to the status and
protection afforded by the 1949 Geneva Conventions, such as the right of
prisoners of war or civilian internees to receive visits from the ICRC. Also,
in situations not reaching the threshold of armed conflict, any use of force or
other exercise of authority by States against groups and individuals within
their jurisdiction remains governed by human rights law, and any violence
or other harm caused by such groups and individuals remains a matter of
law enforcement governed primarily by national law.

Although the existence of an armed conflict is an absolute prerequisite for
the applicability of IHL as a whole, some of the duties it stipulates may apply
already in peacetime, and certain of its protections may extend beyond the
end of an armed conflict. For example, many weapons treaties prohibit not
only the use, but also the development, stockpiling, production and sale of
certain weapons by States, and require them to subject the development or
acquisition of any weapon to a legal review.® States also have peacetime
duties with respect to IHL training and dissemination and in relation to the
investigation and prosecution of serious violations of IHL (war crimes)."
Moreover, persons deprived of their liberty for reasons related to an armed
conflict remain protected by IHL until they have been released and repatri-
ated or their status has otherwise been normalized, if necessary even years
after the end of the conflict. Likewise, IHL remains applicable in territories
that remain occupied after the cessation of active hostilities until a political
solution for their status has been found.

Despite the significant legal and humanitarian consequences triggered by
the existence of an armed conflict, treaty law provides no comprehensive and
precise definition of what constitutes an armed conflict. The interpretation

59 APII, Art. 1(2).
60 See Chapter 3.V.5.
61 See Chapter 7, Sections I1.2. and V.3.
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and clarification of that concept is therefore largely left to State practice,
international case-law and legal scholars.®

II. DISTINCTION BETWEEN INTERNATIONAL
AND NON-INTERNATIONAL ARMED CONFLICT

IHL treaties distinguish between two types of armed conflict: (a) interna-
tional armed conflicts, which occur between two or more States, and (b)
non-international armed conflicts, which take place between States and
non-governmental armed groups, or between such groups only.

This dichotomy between international and non-international armed conflicts
is a result of political history rather than military necessity or humanitarian
need. For centuries, sovereign States have regulated their relations in both
peace and war through treaties and custom, a tradition based on mutual
recognition of national sovereignty and international legal personality.
Conversely, governments have long been reluctant to subject their efforts to
maintain law and order and public security within their territorial borders
to the purview of international law. The incorporation of the concept of non-
international armed conflict in common Article 3 therefore constituted a
landmark in the development and codification of IHL. From that moment
on, organized armed groups were considered “parties” to an armed conflict
with their own obligations under international law, irrespective of any formal
recognition of belligerency by the opposing State. At the same time, the con-
tracting States emphasized that the provisions of common Article 3 “shall not
affect the legal status of the Parties to the conflict”® In other words, treaty
recognition of organized armed groups as belligerent parties implies neither
that they are legitimate nor that they have full legal personality under interna-
tional law. This historical background has shaped the current body of treaty
IHL, which is, as a result, much more extensive for international than for
non-international armed conflicts, even though the humanitarian and mili-
tary rationales are essentially the same for both types of conflict.*

Despite the practical similarities, however, there are decisive differences
between international and non-international armed conflicts, and this makes it
indispensable to maintain the distinction between them.

62 On the relevance and definition of armed conflict, see ICRC, How is the Term “Armed
Conflict” Defined in International Humanitarian Law, Opinion Paper, March 2008.

63 GCI-IV, common Art. 3.

64  For ahistorical review of the developments leading to the adoption of common Article 3,
see ICRC, Commentary on the First Geneva Convention: Convention (I) for the Amelio-
ration of the Condition of the Wounded and Sick in Armed Forces in the Field, 2nd ed.,
ICRC/Cambridge University Press, 2016.



http://www.icrc.org/eng/assets/files/other/opinion-paper-armed-conflict.pdf
http://www.icrc.org/eng/assets/files/other/opinion-paper-armed-conflict.pdf

54

CHAPTER 2

The most important difference concerns the threshold of violence required for
a situation to be deemed an armed conflict. Given that jus ad bellum imposes
a general prohibition on the use of force between States, any such use can be
legitimately presumed to express belligerent intent and to create a situation
of international armed conflict, which must be governed by IHL. By contrast,
within their own territory, States must be able to use force against groups or
individuals for the purpose of law enforcement; and the use of force by such
groups or individuals against each other or against governmental authorities
generally remains a matter of national criminal law. As a consequence, the
threshold of violence required to trigger a non-international armed conflict and,
thereby, the applicability of IHL is significantly higher than for an international
armed conflict. Another important reason for maintaining the distinction
between international and non-international armed conflict is the position
taken by many States that equating the two types of armed conflict could be
perceived as providing armed opposition groups with international status and
might therefore undermine State sovereignty and encourage rebellion.

It is important to note that, in terms of legal concept, the categories of
international and of non-international armed conflict are absolutely
complementary in that they cover all conceivable situations triggering the
applicability of IHL. Legally speaking, no other type of armed conflict
exists. As will be shown, this does not preclude the two types of armed
conflict from coexisting, or a situation from evolving from one type of
armed conflict into another.

ITI. INTERNATIONAL ARMED CONFLICTS

1. Treaty law

The classic form of armed conflict is international in character and waged
between two or more States. Today, IHL governing situations of international
armed conflict is codified primarily in the Hague Regulations of 1907, the
four 1949 Geneva Conventions and Additional Protocol I. The treaty law is
supplemented by a rich body of customary IHL.

Common Article 2 provides that:

“[iln addition to the provisions which shall be implemented in peace-
time, the present Convention shall apply to all cases of declared war
or of any other armed conflict which may arise between two or more
of the High Contracting Parties, even if the state of war is not recog-
nized by one of them;®

65 GCI-IV, common Art. 2(1).
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Bombing in the Mekong Delta, Viet Nam, 1974.

to all cases of partial or total occupation of the territory of a High
Contracting Party, even if the said occupation meets with no armed
resistance.”®

For States that have ratified Additional Protocol I, the situations referred to
in common Article 2 also include:

“armed conflicts in which peoples are fighting against colonial
domination and alien occupation and against racist régimes in the
exercise of their right of self-determination, as enshrined in the
Charter of the United Nations and the Declaration on Principles of
International Law concerning Friendly Relations and Co-operation

among States in accordance with the Charter of the United Nations.””

Thus, the existence of an international armed conflict essentially depends
on two elements, namely the legal status of the belligerent parties and the
nature of the confrontation between them.

2. Legal status of the belligerent parties
Armed conflicts derive their international character from the fact that they
occur between High Contracting Parties to the 1949 Geneva Conventions,

66 GCI-IV, common Art. 2(2).
67 API Art. 1(4).

ICRC



56

CHAPTER 2

which necessarily means States.®® States party to Additional Protocol I have
further agreed to recognize certain types of national liberation movements
as “parties” to an international armed conflict although they do not, at the
time, qualify as sovereign States under international law. Armed confron-
tations between parties that are neither States nor national liberation move-
ments cannot be regarded as international armed conflicts but constitute
either non-international armed conflicts or other situations of violence.

3. Nature of the confrontation:
“war,” “armed conflict” and “occupation”

International armed conflicts are belligerent confrontations between two or
more States. Traditionally, States expressed their belligerent intent (animus
belligerendi) through formal declarations of war, which, ipso facto, created a
political state of war and triggered the applicability of the law of war (jus in
bello) between them, even in the absence of open hostilities. Strictly speak-
ing, the traditional law of war is broader than IHL in that it comprises not
only humanitarian rules, but essentially all norms governing the relations
between belligerent States. This also includes provisions on diplomatic,
economic and treaty relations, and on the legal position of neutral States.
At the same time, the traditional law of war is narrower than IHL in that it
applies only during a formal state of war between States, whereas IHL estab-
lishes minimum standards of humanity that are applicable in any armed
conflict, irrespective of the existence of a political state of war.

Over the course of the twentieth century, formal declarations of war became
increasingly uncommon, and the political concept of “war” was largely
replaced by the factual concept of “armed conflict.” Today, an international
armed conflict is presumed to exist as soon as a State uses armed force
against another State, regardless of the reasons for or intensity of the
confrontation, and irrespective of whether a political state of war has been
formally declared or recognized. Although rarely referred to in case-law or

68  The 1949 Geneva Conventions have been universally ratified, i.e. by 196 States (February
2016).

69 See, for instance, AP I, Art. 96(3), which gives such movements the possibility - by
means of a unilateral declaration addressed to the depositary - to undertake to ap-
ply the 1949 Geneva Conventions and Additional Protocol I by means of a unilater-
al declaration addressed to the depositary. At the time of writing, this possibility
had been used only once, namely by the Polisario Front in June 2015. See Protocole
additionnel aux Conventions de Genéve du 12 aotit 1949 relatif a la protection des vic-
times des conflits armés internationaux (Protocole I), Listes des réserves et déclarations,
Autorité ayant fait la déclaration de larticle 96, paragraphe 3, webpage, Swiss Federal
Department of Foreign Affairs. Available at: https://www.eda.admin.ch/eda/fr/dfae/
politique-exterieure/droit-international-public/traites-internationaux/depositaire/
protection-des-victimes-de-la-guerre/protocole-additionnel-aux-conventions-de-
gen%C3%A8ve-du-12-a0%C3%BBt-1949-relatif-a-la-protection-des-victimes-des-con-
flits-armes-internationaux-%28protocole-i%29.html
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scholarly literature, belligerent intent remains an implied prerequisite
for the existence of an international armed conflict. This means that the
applicability of IHL cannot be triggered by merely erroneous or accidental
causation of harm, or by violence on the part of individuals acting without
the endorsement or acquiescence of the State they represent. Acts of this
kind may entail the legal consequences of State responsibility, such as a duty
of reparation, but do not amount to armed conflict for want of belligerent
intent. In the presence of such intent, however, even minor instances of
armed violence - such as individual border incidents, the capture of a single
prisoner, or the wounding or killing of a single person — may be sufficient for
IHL governing international armed conflicts to apply.”

A number of caveats apply in this respect. In the special case of national liber-
ation movements, the required threshold of violence may be more similar to
that of situations of non-international armed conflict, depending on whether
the factual circumstances more closely resemble the relationship between
sovereign States or that between a governmental authority and a non-State
armed group. Furthermore, in two cases, an international armed conflict
may also be said to exist in the absence of open hostilities. First, the applic-
ability of THL can still be triggered by a formal declaration of war. Second,
IHL automatically applies where the territory of one State is totally or par-
tially occupied by another State without the latter’s genuine consent, even
when such occupation meets with no armed resistance.

In sum, in the absence of a formal declaration of war, belligerent intent is
derived by implication from factual conditions rather than from official rec-
ognition of a political state of war. The existence of an international armed
conflict is determined, therefore, primarily by what is actually happening
on the ground.” As a result, a situation may amount to an international
armed conflict and trigger the applicability of IHL even though one of the
belligerent States does not recognize the government of the adverse party”
or altogether denies the existence of a state of war.”

70 ICRC, How is the Term “Armed Conflict” Defined in International Humanitarian Law?,
Opinion Paper, March 2008; ICRC, Commentary on the First Geneva Convention, 2nd
ed., 2016, op. cit. (note 64), Art. 2; See also ICTY, The Prosecutor v. Dusko Tadi¢ a/k/a
“Dule,” Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction,
Appeals Chamber, 2 October 1995, Case No. IT-94-1-AR72, para. 70.

71 ICTY, The Prosecutor v. Fatmir Limaj et al., Trial Chamber II (Judgment), 30 November
2005, Case No. IT-03-66-T, para. 89; ICTY, The Prosecutor v. Ljube Boskoski and Johan
Tarculovski, Trial Chamber II (Judgment), 10 July 2008, Case No. IT-04-82-T, para. 176;
ICTR, The Prosecutorv. Jean-Paul Akayesu, Trial Chamber I (Judgment), Case No. ICTR-
96-4-T, 2 September 1998, para. 603.

72 GCIIL Art. 4(A)(3).

73  GCI-IV, common Art. 2.
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4. Temporal and territorial scope of international armed conflicts

(a) Temporal scope of international armed conflicts
The applicability of IHL governing international armed conflicts begins with
a declaration of war or, in the absence of such declaration, with the actual
use of armed force expressing belligerent intent. It is also triggered by the
mere fact of one State invading another with a view to occupying all or part
of its territory, even when such invasion meets with no armed resistance.

An international armed conflict ends with a peace treaty or an equiva-
lent agreement, or with a unilateral declaration or other unambiguous act
expressing the termination of belligerent intent, such as a capitulation,
declaration of surrender, or unconditional, permanent and complete with-
drawal from previously contested territory. Today, international armed con-
flicts rarely end with the conclusion of a formal peace treaty; they more often
tend to terminate in a slow and progressive decrease in intensity, unstable
cease-fires and/or the intervention of peacekeepers.

Ultimately, the end of an armed conflict, like its beginning, must be
determined on the basis of factual and objective criteria. In this respect, the
cessation of hostilities, a ceasefire or armistice, and even a peace treaty do not
necessarily terminate an international armed conflict; rather, when taken in
conjunction with other elements, such factors are indicative of the belliger-
ents’ intention to bring the armed conflict to a permanent conclusion. The
decisive criterion must always be that the armed confrontation between the
belligerent parties has come to a lasting end in circumstances that can rea-
sonably be interpreted as a general cessation of military operations.

The temporal scope of an international armed conflict has to be distinguished
from the temporal scope of application of IHL rules related to those conflicts.
Indeed, the fact that a conflict has ended does not preclude certain aspects
of IHL from continuing to apply even beyond the end of the conflict. For
example, persons deprived of their liberty for reasons related to an armed con-
flict remain protected by IHL until they have been released and repatriated
or their status has otherwise been normalized,” and former belligerents also
remain bound by obligations with a view to restoring family links,” account-
ing for the dead and the missing and similar humanitarian endeavours.”® As
the ICTY observed, “International humanitarian law applies from the initi-
ation of such armed conflicts and extends beyond the cessation of hostilities

74  GCIIL Art. 5, GC IV, Art. 6(4). See also Chapter 5, Sections I1.2.c. and III.1.b.
75  See Chapter 6.1.2.b.
76  See Chapter 4, Sections VI and VIL6.
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until a general conclusion of peace is reached (...) Until that moment, inter-
national humanitarian law continues to apply in the whole territory of the

warring States (...) whether or not actual combat takes place there.

»77

(b) Territorial scope of international armed conflicts

In terms of territorial scope, the interpretation of the ICTY does not imply
that IHL cannot apply outside the territory of the belligerent parties. It is
merely intended to clarify that the applicability of IHL cannot be limited to
those areas of belligerent States where actual combat takes place, but that it
extends to any act having a nexus to the conflict (i.e. carried out for reasons
related to the conflict). Indeed, already under the traditional law of war, the
relations between belligerent States are governed by that law wherever they
meet, even though the law of neutrality may prevent them from engaging in

hostilities outside their respective territories, in international airspace or on
the high seas.

To go further (International armed conflicts)”
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IV. BELLIGERENT OCCUPATION

1. Treaty law

IHL governing international armed conflicts also applies “to all cases of
partial or total occupation of the territory of a High Contracting Party, even
if the said occupation meets with no armed resistance.”” In essence, belliger-
ent occupation occurs when one State invades another State and establishes
military control over part or all of its territory. Accordingly, Article 42 of the
Hague Regulations states: “Territory is considered occupied when it is actually
placed under the authority of the hostile army. The occupation extends only to
the territory where such authority has been established and can be exercised.”

Moreover, for States party to Additional Protocol I, Article 1(4) of the
Protocol stipulates that IHL governing international armed conflicts also
applies to situations where the occupied territory does not belong to a
“High Contracting Party” (i.e. a State), but to a people fighting against alien
occupation in the exercise of its right of self-determination.

2. Prerequisite of “effective control”

Whether a territory is occupied within the meaning of IHL is a question
of fact and, in essence, depends on whether the occupying power has
established effective control over the territory in question. The existence of
occupation depends on a State’s factual ability to assume the de facto gov-
ernmental functions of an occupying power, most notably to ensure public
security, and law and order, and not by its willingness to do so. Therefore,
unless an occupying power actually loses military control over the territory
in question, therefore, it cannot escape its obligations under IHL by choos-
ing not to exercise effective control.*

Effective control does not necessarily have to be exercised directly through
the armed forces of the occupying power. Belligerent occupation can also
exist when a foreign State exerts overall control over local authorities who,
in turn, exercise their direct governmental control as de facto State agents on
behalf of the occupying power.® Therefore, States cannot evade their obliga-
tions under occupation law through the use of proxies.

79 GCI-IV, common Art. 2(2).

80 See also ICRC, Expert Meeting: Occupation and Other Forms of Administration of Foreign
Territory, report prepared and edited by Tristan Ferraro, ICRC, Geneva, March 2012, p. 19.

81 Ibid., p. 23. See also ICTY, The Prosecutor v. Dusko Tadi¢ a/k/a “Dule,” Trial Chamber
(Judgment), 7 May 1997, Case No. IT-94-1-T, para. 584. This was confirmed in ICTY,
The Prosecutor v. Tihomir Blaskié, Trial Chamber (Judgment), 3 March 2000, Case No.
IT-95-14-T, para. 149, and, implicitly, in IC], Armed Activities on the Territory of the Con-
go (DRCv. Uganda), Judgment, 19 December 2005, para. 177.
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Article 42 of the Hague Regulations clearly states that a territory is
considered occupied only to the extent effective control has actually been
established and can be exercised. In practice, therefore, delimiting the ter-
ritorial confines of an occupied area can be extremely difficult, particularly
in the case of partial occupation or where the situation on the ground can
change rapidly. In any event, the legal consequences of belligerent occupation
do not depend on a minimum duration or minimum geographic extension
of occupation, but simply on the actual existence of effective territorial control.
The inhabitants of occupied territory are collectively considered as having
fallen “into the hands” of the occupying power and are therefore entitled
to the full protection of the Fourth Geneva Convention immediately upon
establishment of effective control.

3. Invasion phase

While the text of Article 42 of the Hague Regulations is clear that territory
cannot be considered occupied during the invasion preceding the establish-
ment of effective control, the extent to which the Fourth Geneva Convention
applies during that phase is less clear. According to the so-called “Pictet
theory,” the Hague Regulations are based on a strictly territorial notion of
occupation, whereas the Fourth Geneva Convention extends its protection
to all individuals “who, at a given moment and in any manner whatsoever,
find themselves, in case of a conflict or occupation, in the hands of a Party
to the conflict or Occupying Power of which they are not nationals.”®
the Convention’s focus on individual protection, some provisions set out
in Part III, Section III, on occupied territories, should apply even during
the invasion phase, commensurate with the level of control exercised and
to the extent that the civilian population has already come under the de
facto authority of the advancing hostile forces.*> Others argue that, prior
to the establishment of effective territorial control, only those provisions
of the Convention that are “common to the territories of the parties to the
conflict and to occupied territories™* apply, thus providing a more limited
framework of protection for the population of invaded territories. Irrespec-
tive of which approach will ultimately prevail, it should be remembered that
applicable treaty provisions are always supplemented by universally binding
customary law, such as the fundamental guarantees reflected in common
Article 3 and in Article 75 of Additional Protocol L.

Given

82 GCIV, Art. 4.

83 ICRC, Expert Meeting, op. cit. (note 80), pp. 24-26; ICTY, Prosecutor v. Mladen Naletili¢
and Vinko Martinovi¢, Trial Chamber (Judgment), Case No. IT-98-34-T, 31 March 2003,
para. 218.

84 Thatis, only GCIV, PartIII, Section I (Arts 27-34).
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4. End of occupation

Although some territories, such as the occupied Palestinian territory, have
been occupied for decades, the occupying power’s role as a de facto authority
remains by definition temporary. Determining the end of belligerent occu-
pation, however, has rightly been described as a “thorny task” fraught with
political and legal issues of significant complexity.® In principle, there are
three basic ways in which a situation of occupation can come to an end:
(a) withdrawal or loss of effective control, (b) genuine consent to a foreign
military presence, or (c) political settlement.

(a) Withdrawal or loss of effective control

Of course, the most obvious way for a belligerent occupation to end is a full
and voluntary withdrawal of the occupying forces and the restoration of
effective control on the part of the local government. Alternatively, the dis-
placed territorial State may attempt to regain control over areas under hostile
occupation through renewed hostilities. The 1949 Geneva Conventions also
anticipate the possibility of hostile activities against the occupying power
trom within the occupied territory, including through the formation of armed
resistance movements.*® The fact that an occupying power is confronted with
renewed hostilities or armed resistance does not necessarily terminate the
state of occupation. As long as the occupying power maintains its capacity to
regain military control of the territory at any time it so desires, even hostilities
of significant intensity or temporary restrictions of its territorial control do
not terminate its status and obligations as an occupier under IHL.¥

However, as soon as the ability of the occupying power to impose its military
authority is effectively eliminated for any length of time, the areas concerned
can no longer be regarded as occupied and the humanitarian obligations of
the former occupying power towards their inhabitants are limited to those of
any other party to the conflict. Situations of belligerent occupation that were
ended through voluntary or forced withdrawal include the countries occupied
by Germany and Japan in the course of World War II. A more contentious
case in point is the Israeli withdrawal from the Gaza Strip in September 2005.
Although Israel no longer has a permanent military presence in the Gaza
Strip, there is ongoing controversy as to whether and, if so, to what extent

85 ICRC, Occupation and Other Forms of Administration, op. cit. (note 80), p. 27.

86 See GCIII, Art. 4(A)(2) (organized resistance groups operating within occupied terri-
tory) and GC IV, Arts 5(2) and 68 (hostile activities in occupied territory).

87  This view was already taken by the US Military Tribunal at Nuremberg after World War
II. See “Trial of Wilhelm List and others, United States Military Tribunal, Nuremberg,
8th July, 1947, to 19th February, 1948 (The Hostages Trial),” in Law Reports of Trials
of War Criminals, selected and prepared by the United Nations War Crimes Commis-
sion, Vol. VIII, His Majesty’s Stationery Office, London, 1949, p. 56. Available at:
http://www.loc.gov/rr/frd/Military Law/pdf/Law-Reports Vol-8.pdf
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Israel’s sporadic military incursions into the Gaza Strip, in conjunction with
its enforcement of sea blockades, border closures and air space control, entail
a continuation of its obligations as an occupier under IHL.%

The ICRC has argued that, in some specific and exceptional circumstances,
an occupying power would remain bound by certain obligations under the
law of occupation despite the physical withdrawal of its armed forces from
an occupied territory. In particular, when an occupying power retains,
within such territory, key elements of authority or other important govern-
mental functions, the law of occupation should continue to apply within the
relevant territorial and functional limits.

(b) Genuine consent to a foreign military presence
Situations of belligerent occupation can also come to an end if the territo-
rial State consents to the continued presence of foreign armed forces. Such
consent is usually — but not necessarily - given in conjunction with a full or
partial transfer of authority from the former occupier to the local govern-
ment. Clearly, in order to be valid, such consent must be genuine and cannot
be based on a coerced agreement between the occupying power and a local
regime, which would de facto stay under the control of the occupying power.

In order to avoid any potential abuse of such agreements, the Fourth Geneva
Convention provides that the inhabitants of occupied territories “shall not
be deprived, in any case or in any manner whatsoever, of the benefits of the
present Convention by any change introduced, as the result of the occupa-
tion of a territory, into the institutions or government of the said territory,
nor by any agreement concluded between the authorities of the occupied
territories and the Occupying Power, nor by any annexation by the latter of
the whole or part of the occupied territory.”

Situations of belligerent occupation that ended through the transfer of author-
ity to the local government without the complete withdrawal of the former
occupation forces include the Federal Republic of Germany (5 May 1955) and
Japan (28 April 1952) after World War II, and Iraq after 30 June 2004.”°

(c) Political settlement of the territorial status
Finally, a situation of belligerent occupation can end without the withdrawal
of the occupation forces through a political settlement involving the annex-
ation by the occupying power of all or parts of the occupied territory or,

88  Seealso ICRC, Occupation and Other Forms of Administration, op. cit. (note 80), pp. 47-48.
89 GCIV, Art. 47.

90  Onthedifferences between Germany, Japan and Iraq, see, for example, ICRC, Occupation
and Other Forms of Administration, op. cit. (note 80), pp. 46-47 ff.
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alternatively, the establishment of an independent State on such territory.
Again, in order to be valid, such a political settlement must be based on an
international agreement expressing the genuine consent of the territorial
State as to the future legal status of the territory in question. In principle, the
required consent can be replaced by a judgment of the ICJ where the States
involved have submitted to the Court’s jurisdiction. In the absence of consent
by the territorial State, it is further conceivable that an occupied territory
could gain political independence with the military support of the occupying
power in conjunction with widespread recognition by the international com-
munity as a sovereign State. Unilateral annexations by the occupying power,
however, may be binding as a matter of national law but have no effect on the
legal status of the occupied territories under international law. In particular,
the UN Security Council has confirmed the status of the West Bank, East
Jerusalem and the Syrian Golan Heights as occupied territories (1980).”

5. Multinational administration of territories

Recent years have seen novel forms of multinational territorial administration,
most notably the deployments by the United Nations in East Timor (United
Nations Transitional Administration in East Timor, or UNTAET, 1999-2002)
and Kosovo®? (United Nations Interim Administration Mission in Kosovo/
Kosovo Force, or UNMIK/KFOR, since 1999). This raises the question of the
extent to which such deployments could give rise to situations of belligerent
occupation under IHL, or whether the legal and policy framework governing
such deployments should be shaped by elements of the law of occupation.

Neither UNTAET nor UNMIK/KFOR conforms neatly to the traditional
concept of belligerent occupation, in particular because both were deployed
with the consent of Indonesia and the Federal Republic of Yugoslavia
respectively. Given that Belgrade’s agreement to the deployment of UNMIK/
KFOR was obtained only after a relentless aerial bombardment campaign,
it is at least questionable whether the subsequent consent by the Yugoslav
government can be regarded as genuine. Even coerced consent may be valid,
however, as long as such coercion is legitimized by a Chapter VII resolution
of the UN Security Council, which, arguably, was the case in the Kosovo
war. Also, the international community is unlikely to start authorizing
multinational deployments involving the invasion and belligerent
occupation of territory without the consent of the territorial State. For the
time being, therefore, the scenario of the law of occupation formally applying
to a UN-mandated multinational deployment remains fairly hypothetical.

91  UN Security Council Resolution 478 of 20 August 1980.
92 UN Security Council Resolution 1244.
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Despite the formal inapplicability of the law of occupation, however, it is
clear that both UNTAET and UNMIK/KFOR assumed full de facto govern-
mental functions to the exclusion of the local authorities, and that both mis-
sions also exercised effective military control in the administered territories.
In the absence of an international legal framework specifically designed for
such situations, IHL governing belligerent occupation may provide useful
elements and guidance for determining policies with respect to issues such
as maintaining public safety, and law and order, ensuring the basic pro-
tection of persons and property, and taking charge of penal proceedings,
internment and other matters of public administration. Thus, until a more
complete legal and policy framework has been developed for multinational
territorial administration, the law of occupation should, and will, certainly
remain an important framework of reference for the translation of the
underlying UN mandates into specific policies and regulations.”

To go further (Belligerent occupation)®*
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V. NON-INTERNATIONAL ARMED CONEFLICTS

The vast majority of contemporary armed conflicts are waged, not between
States, but between States and organized armed groups or between such
groups - they are non-international in character. Treaty IHL governing non-
international armed conflicts consists, first and foremost, of common
Article 3 and Additional Protocol II. A number of treaties on the regulation,
prohibition or restriction of certain types of weapon also apply in non-
international armed conflicts. Last but not least, owing to the relative
scarcity of applicable treaty IHL, customary law is of great importance for
the regulation of non-international armed conflicts. Treaty law distinguishes
between non-international armed conflicts within the meaning of common
Article 3 and non-international armed conflicts falling within the definition
provided in Article 1 of Additional Protocol II.

Ganta, Liberia, on the border with Guinea, 2003. Members of government armed forces/militias
in a pick-up truck.

1. Article 3 common to the 1949 Geneva Conventions

During the negotiations preceding the adoption of the 1949 Geneva
Conventions, the proposal was made to extend the Conventions’ applicability
in toto to non-international armed conflicts.”” It soon became clear,
however, that States would agree to fully apply all four Conventions to non-
international armed conflicts only at the price of a very narrow definition

95  Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II-B, pp. 120-129 and
325-339. See also ICRC, Commentary on the First Geneva Convention, 2nd ed., 2016,
op. cit. (note 64), Art. 3.

T.A. Voeten/ICRC



SCOPE OF APPLICATION OF IHL

67

of non-international armed conflict that was highly unlikely to be met in
reality.”® As a consequence, the applicability of IHL to non-international
armed conflicts would probably have remained the exception instead of
becoming the rule. It was therefore ultimately decided to limit the provisions
applicable in non-international armed conflicts rather than the cases of
non-international armed conflict to which THL would apply.”” Accordingly,
common Article 3 simply identifies a number of key duties and prohibitions
providing a minimum of protection to all persons who are not, or who are
no longer, taking an active part in the hostilities. In return, this “miniature
Convention™® must be applied “as a minimum” by each party to any “armed
conflict not of an international character”” Common Article 3 reads as follows:

“In the case of armed conflict not of an international character occurring
in the territory of one of the High Contracting Parties, each Party to the
conflict shall be bound to apply, as a minimum, the following provisions:

1. Persons taking no active part in the hostilities, including members of
armed forces who have laid down their arms and those placed hors de
combat by sickness, wounds, detention, or any other cause, shall in all
circumstances be treated humanely, without any adverse distinction
founded on race, colour, religion or faith, sex, birth or wealth, or any
other similar criteria. To this end the following acts are and shall
remain prohibited at any time and in any place whatsoever with
respect to the above-mentioned persons:

(a) violence to life and person, in particular murder of all kinds,
mutilation, cruel treatment and torture;

(b) taking of hostages;

(c) outrages upon personal dignity, in particular, humiliating and
degrading treatment;

(d) the passing of sentences and the carrying out of executions
without previous judgment pronounced by a regularly
constituted court affording all the judicial guarantees which are
recognized as indispensable by civilized peoples.

2. The wounded and sick shall be collected and cared for.
An impartial humanitarian body, such as the International Committee
of the Red Cross, may offer its services to the Parties to the conflict.

96  See Final Record, op. cit. (note 95), pp. 120-129 (summarized in ICRC, Commentary on
the First Geneva Convention, 2nd ed., 2016, op. cit. (note 64), Art. 3).

97  ICRC, Commentary on the First Geneva Convention, 2nd ed., 2016, op. cit. (note 64), Art. 3.

98  Statement of the Soviet delegate to the Conference. See Final Record, op. cit. (note 95),
p. 326.

99 GCI-IV, common Art. 3(1).



68

CHAPTER 2

The Parties to the conflict should further endeavour to bring into
force, by means of special agreements, all or part of the other
provisions of the present Convention.

The application of the preceding provisions shall not affect the legal
status of the Parties to the conflict.”

A non-international armed conflict within the meaning of common
Article 3 does not necessarily have to involve a government; it can also
take place entirely between organized armed groups, a scenario that is
particularly relevant in areas of weak governance, such as so-called “failed
States.” In order for a non-State armed group to be considered a “party” to a
conflict, common Article 3 does not require any recognition of belligerency
by the opposing State, nor popular support, territorial control or political
motivation. As will be shown, however, the concept of “party to an armed
conflict” presupposes a minimum level of organization without which
coordinated military operations and collective compliance with THL would
not be possible. Furthermore, in order to qualify as an “armed conflict,” non-
international confrontations must always involve violence that reaches a
certain threshold of intensity.

2. Article 1 of Additional Protocol II

Additional Protocol II, which was adopted in 1977, develops and supple-
ments common Article 3. The Protocol does not modify the conditions of
application of common Article 3, but defines its own scope of application
more restrictively and, therefore, cannot serve as a generic definition of
non-international armed conflict. Article 1 of the Protocol reads:

“1. This Protocol (...) shall apply to all armed conflicts which are
not [of international character] and which take place in the
territory of a High Contracting Party between its armed forces
and dissident armed forces or other organized armed groups
which, under responsible command, exercise such control over a
part of its territory as to enable them to carry out sustained and
concerted military operations and to implement this Protocol.

2. 'This Protocol shall not apply to situations of internal disturbances
and tensions, such as riots, isolated and sporadic acts of violence
and other acts of a similar nature, as not being armed conflicts.”

Thus, in contrast to common Article 3, Additional Protocol II applies only
to armed conflicts involving a contracting State as a party to the conflict
and taking place in the territory of that State. Moreover, part of the State’s
territory must be under the effective control of the opposition forces, thus
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assimilating their role to that of a de facto authority with direct obligations
not only towards the opposing party, but also towards the inhabitants of the
territory under their control. The Protocol’s high threshold of applicabil-
ity is indicative of the continuing reluctance of governments to expand the
international regulation of internal armed conflicts unless they develop into
situations comparable to international armed conflicts in many ways.

For the present purposes, the decisive advantages of Article 1 of Additional
Protocol II are, first, that it provides an objective threshold of factual criteria
at which the existence of a non-international armed conflict can no longer
be denied and, second, that it stipulates that situations of “internal distur-
bances and tensions, such as riots, isolated and sporadic acts of violence and

other acts of a similar nature,” do not constitute armed conflicts.!?

3. 'Threshold of organization

Without a minimum level of organization, it is impossible to conduct
coordinated military operations and to ensure collective compliance with
IHL. Therefore, minimal organization has always been considered a defin-
ing element of armed forces or organized armed groups participating in
an armed conflict as opposed to participants in riots and other forms of
unorganized large-scale violence.'” While State armed forces are generally
presumed to satisfy this criterion, the level of organization of non-State
armed groups has in practice been assessed based on a series of indicative
factors including elements such as: “the existence of a command structure
and disciplinary rules and mechanisms within the group; the existence of a
headquarters; the fact that the group controls a certain territory; the ability
of the group to gain access to weapons, other military equipment, recruits
and military training; its ability to plan, coordinate and carry out military
operations, including troop movements and logistics; its ability to define a
unified military strategy and use military tactics; and its ability to speak with
one voice and negotiate and conclude agreements such as cease-fire or peace
accords.”"

4. Threshold of intensity
In relations between States, the general prohibition on the threat or use of force
established by the UN Charter means that essentially any use of force between

100 See also Rome Statute, Art. 8(2)(d) and (f).

101 For references to the element of organization in treaty IHL governing both international
and non-international armed conflicts, see in particular GC III, Art. 4(A)(2) (“organ-
ized resistance movements”), AP I, Art. 43(1) (“all organized armed forces, groups and
units”), and AP II, Art. 1(1) (“other organized armed groups”).

102 ICTY, The Prosecutor v. Ramush Haradinaj et al., Trial Chamber I (Judgment), Case No.
1T-04-84-T, 3 April 2008, para. 60. See also ICRC, Opinion Paper, op. cit. (note 70), p. 3.
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States gives rise to an international armed conflict. By contrast, the domestic
use of force by State authorities against private individuals, or the use of force
between such private individuals, generally remains a matter of law enforcement
governed primarily by human rights law and national criminal law. In order for
such a non-international confrontation to amount to armed conflict, it must be
clearly distinguishable from internal disturbances and tensions, such as riots,
isolated and sporadic acts of violence and other acts of a similar nature. Apart
from a sufficient level of military organization of each party to the conflict, this
also requires that the confrontation reach a threshold of intensity that cannot be
addressed through routine peacetime policing, but which requires the intervention
of armed forces.'” Accordingly, in order for a non-international armed conflict
to exist, the ICTY requires a situation of “protracted armed violence” between
a State and organized armed groups or between such groups,'™*
in practice has been interpreted as referring more to the intensity of the armed
violence than to its duration.'” Indicative factors for assessing “intensity” have
included: “the number, duration and intensity of individual confrontations; the
type of weapons and other military equipment used; the number and calibre
of munitions fired; the number of persons and type of forces partaking in the
fighting; the number of casualties; the extent of material destruction; and the
number of civilians fleeing combat zones. The involvement of the UN Security

Council may also be a reflection of the intensity of a conflict”'%

a criterion that

In sum, given the diversity of situations involving non-international
violence, their classification as armed conflict will always depend on a careful
assessment of the concrete circumstances rather than on a uniform definition,
particularly at the lower end of the scale of intensity. Nevertheless, the
existence of a non-international armed conflict always remains a question of
fact, and does not depend on political considerations of the parties involved.
In practice, the ICRC’s confidential memoranda reminding the parties of
their obligations under IHL can play an important role, as they generally also
express a view as to the legal classification of the situation.'”” In contentious
cases, however, legally binding classifications will generally have to be made
by a court or quasi-judicial mechanism called on to adjudicate the question
as a matter of international law.

103 ICRC, Opinion Paper, op. cit. (note 70), p. 3.

104 ICTY, The Prosecutor v. Dusko Tadi¢, op. cit. (note 70), para. 70.

105 ICTY, The Prosecutor v. Ramush Haradinaj et al., op. cit. (note 102), para. 49.
106 Ibid.

107 See Chapter 8.III.



SCOPE OF APPLICATION OF IHL

71

5. Temporal and territorial scope of non-international
armed conflicts

(a) Temporal scope of non-international armed conflicts

In terms of temporal scope, non-international armed conflicts begin as soon
as armed violence occurring between sufficiently organized parties reaches
the required threshold of intensity. While these constitutive elements provide
objective criteria for the identification of a situation of armed conflict, in
political reality they are often interpreted with a certain latitude, particularly
by the government involved. While, in some contexts, States refuse to rec-
ognize the applicability of IHL despite organized armed violence claiming
thousands of victims every year, other confrontations are readily subjected
to a legal paradigm of “war” although they appear to have more in common
with law enforcement operations than with full-blown armed conflict.

Once a non-international armed conflict has been initiated, IHL applies until
“a peaceful settlement is achieved”'® Here, too, various forms of settlement
are conceivable, from formal peace agreements or declarations of surrender
to the complete military defeat of either party or the gradual subsiding of
armed violence until peace and public security have been firmly re-estab-
lished. In practice, the end of a non-international armed conflict requires not
only the end of active hostilities but also the end of related military oper-
ations of a belligerent nature in circumstances in which the likelihood of their
resumption can reasonably be excluded.

(b) Territorial scope of non-international armed conflicts
In terms of territorial scope, the applicability of both common Article 3
and Additional Protocol II is restricted to armed conflicts taking place “in
the territory” of a High Contracting Party; the Protocol even requires that
the territorial State be involved as a party to the conflict. The territorial
requirement is rooted in the fact that both instruments introduced binding
rules not only for the contracting States themselves, but also for non-State
armed groups operating on their territory. The legislative authority to do
so derives from, and is limited to, the territorial sovereignty of each con-
tracting State. It is therefore only logical that both instruments incorp-
orate a territorial link between the conflict and the contracting State.

Today, the territorial restriction of the scope of applicability of common
Article 3 and Additional Protocol II no longer serves its original purpose.
First, the four 1949 Geneva Conventions have been universally ratified, thus
making the scenario of a non-international armed conflict occurring entirely

108 ICTY, The Prosecutor v. Dusko Tadi¢, op. cit. (note 70), para. 70.
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outside the territory of a contracting State highly unlikely.'” Second, even
if such an armed conflict were to occur, it would still be governed by the
humanitarian provisions of common Article 3 by virtue of their recognition
as customary law and an expression of a general principle of law (“elemen-
tary considerations of humanity”) and, thus, as universally binding irre-
spective of treaty obligations.!® Third, whenever non-international armed
conflicts involved extraterritorial incursions with the consent of the neigh-
boring State, they were considered as part of the original non-international
armed conflict."! Where such consent is absent, extraterritorial operations
may provoke an international armed conflict with the territorial State. In this
regard, there is a continuing controversy as to whether the newly triggered
international armed conflict coexists with the original non-international
armed conflict or whether it subsumes the latter, at least to the extent that it
occurs on foreign territory.

If any conceptual restriction of non-international armed conflict to the ter-
ritorial confines of one single State had existed in the minds of the draft-
ers of common Article 3 and Additional Protocol II, it certainly remained
unspoken and has been manifestly outlived by contemporary legal opinion
and State practice. Even though the original aim of these provisions may
have been to regulate armed conflicts occurring within the territorial con-
fines of a State, the term “non-international” armed conflict today can no
longer be regarded as synonymous with “internal” armed conflict.

At the same time, in situations of non-international armed conflict, not only
does IHL apply in areas exposed to active hostilities, it governs essentially any
act or operation carried out for reasons related to the conflict (nexus to the
conflict), regardless of territorial location. This does not mean that military
action against the enemy can lawfully be taken anytime and anywhere in the
world (“global battlefield”). Rather, in order to be lawful, any extraterritorial
military action must always comply not only with the rules and principles of THL,
but also with those of jus ad bellum, the law of neutrality and any other relevant
bodies of international law. Ultimately, non-international armed conflicts are
not characterized by their limited or unlimited territorial scope, but by the
nature and quality of the parties involved, and by the actual occurrence of
hostilities and other acts or operations having a belligerent nexus.

109 ICRC, Opinion Paper, op. cit. (note 70), p. 3.

110 ICJ, Nicaragua case, op. cit. (note 27), para. 218. On general principles of law, see also
Chapter 1.I1.3.

111 See, for example, the interpretation by the United States government of the Ugandan
conflict as a “civil conflict,” even though the insurgent “Lord’s Resistance Army (LRA),
a terrorist organization (...) operated in the north from bases in southern Sudan,” in: US
Department of State, Country Reports on Human Rights Practices: Uganda, 2001, availa-

ble at: http://www.state.gov/j/drl/rls/hrrpt/2001/af/8409.htm
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ICTY, The Prosecutor v. Fatmir Limaj et al., Trial Chamber II (Judgment), 30
November 2005, Case No. IT-03-66-T, paras 84 and 89-91.

ICRC, Commentary on the First Geneva Convention, 2nd ed.,
ICRC/Cambridge University Press, 2016, Article 3.

“Contemporary challenges for IHL,” webpage, ICRC. Available at:
https://www.icrc.org/en/war-and-law/contemporary-challenges-for-ihl

How Does Law Protect in War?

Case No. 149, Israel/Lebanon/Hezbollah Conflict in 2006

Case No. 211, ICTY, The Prosecutor v. Tadi¢, Doc. A, paras 67-70, and Doc. B,
para. 562

Case No. 220, ICTY, The Prosecutor v. Boskoski, paras 175-178
Case No. 234, ICTR, The Prosecutor v. Jean-Paul Akayesu, paras 603 and 619-626

VI. ARMED CONFLICTS SUBJECT
TO FOREIGN INTERVENTION

Armed conflicts subject to foreign intervention are a special form of armed
conflict sometimes also less accurately referred to as “internationalized”
armed conflicts. In essence, this concept refers to a State, or coalition of
States, intervening in a pre-existing non-international armed conflict,
thereby becoming a (co-belligerent) party to that conflict.

112 Al ICRC documents available at: www.icrc.org
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Bangladesh Institute of Peace Support Operation Training, simulation exercise, 2010.

In terms of applicable law, where a State intervenes in support of the territo-
rial government’s struggle against an insurgency, the relations between the
insurgency and the intervening State, just like the pre-existing conflict, will
be governed by IHL applicable to non-international armed conflicts. Where
the intervening State supports the insurgency against the territorial State,
however, the situation becomes more complex. The armed confrontations
between the intervening State and the territorial State will automatically
trigger the applicability of IHL governing international armed conflicts. The
confrontations between the territorial State and the insurgency, on the other
hand, will retain their non-international character and continue to be gov-
erned by IHL applicable to non-international armed conflicts. In terms of
applicable law, this results in the coexistence of an international and a
non-international armed conflict, a situation that is sometimes also referred
to as “double classification.” Finally, where an intervening State not only
supports, but actually directs and controls the insurgent party to such an
extent that its operations would have to be regarded as those of the interven-
ing State itself, the pre-existing non-international armed conflict between
the territorial State and an insurgency will be transformed into an interna-
tional armed conflict between the territorial and the intervening States.'”®

113 For the basic positions concerning the degree of control required to make a State
responsible for the conduct of an organized armed group, see in particular: ICJ,
Nicaragua case, op. cit. (note 27), para. 115; ICTY, The Prosecutor v. Dusko Tadi¢, Appeals
Chambers (Judgment), Case No. IT-94-A, 15 July 1999, para. 145; IC], Application of
the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Serbia and Montenegro), Judgment, 27 February 2007, para. 413.

J. Fontana
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As a general rule, the same principles of classification also apply to armed
interventions by multinational forces mandated by the UN or a regional
organization. It must be emphasized that the applicability of IHL to multi-
national forces depends on the same factual circumstances that apply to any
other force, irrespective of their international mandate and designation, and
irrespective also of the designation that may have been given to potential
parties opposing such forces. The mandate and the legitimacy of a mission
entrusted to multinational forces are issues of jus ad bellum and general
international law, but are strictly irrelevant when it comes to the applicabil-
ity of IHL to multinational operations. Therefore, where multinational forces
remain under their national command, they continue to be bound by the
international obligations of their State of origin. Where they operate under
the direct command of the UN, they are additionally required to respect
IHL by virtue of the UN Secretary-General’s Bulletin on the observance by
UN forces of international humanitarian law."* In the ICRC’s view, in both
cases, the resulting conflict should be regarded as being international in
character in the event of hostilities between the multinational force and one
or several other States, and non-international in character if hostilities are
conducted against organized armed groups only.

To go further (Armed conflicts subject to foreign intervention)'"

o  Sylvain Vité, “Typology of armed conflicts in international humanitarian law:

Legal concepts and actual situations,” IRRC, Vol. 91, No. 873, March 2009,
pp- 87-88.

“Multinational operations and the law,” IRRC, Vol. 95, No. 891/892, 2013.

International Law Commission, “Draft articles on responsibility of states for
internationally wrongful acts, with commentaries,” Yearbook of the Interna-
tional Law Commission, 2001, Vol. 2, Part 2, Article 8, commentary, para. 5.
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Case No. 229, Democratic Republic of the Congo, Conflict in the Kivus

114 United Nations Secretary-General’s Bulletin: Observance by United Nations Forces of
International Humanitarian Law, ST/SGB/1993/13, United Nations, New York, 6 August
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Structure
I.
II.

III.
Iv.

V.

VI

Protection of the civilian population
Protection of civilian objects, and of certain areas and
institutions

Proportionality, precautions and presumptions

Methods of warfare

Means of warfare

Specific issues arising in non-international armed conflicts

In a nutshell

—

In all armed conflicts, the right of the belligerent parties to
choose methods or means of warfare is not unlimited.

Belligerent parties must at all times distinguish between the
civilian population and combatants, and between civilian
objects and military objectives, and must direct their opera-
tions only against military objectives.

Individual civilians enjoy protection against attack unless and
for such time as they directly participate in hostilities.

The principle of distinction also entails a duty to prevent
erroneous targeting and to avoid or, in any event, minimize
the infliction of incidental death, injury or destruction on
civilians and civilian objects.

With regard to any new weapon, means or method of warfare,
States must determine whether its employment would, in
some or all circumstances, be prohibited by international law,
most notably whether it would have indiscriminate effects,
cause unnecessary suffering or superfluous injury, or wide-
spread, long-term and severe damage to the environment, or
otherwise be incompatible with the principles of international
law as derived from established custom, the principles of
humanity or the dictates of public conscience.
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To go further'®
o ICRC e-learning module, The basic principles of international humanitarian
law. Available at: http://www.icrcproject.org/elearning/en/ihl/M5/index.html

e  Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law Protect
in War?, ICRC, Geneva, 2011, Chapter 9: Conduct of hostilities, pp. 249-294.

o Yoram Dinstein, The Conduct of Hostilities under the Law of International
Armed Conflict, Cambridge University Press, 2010.

. “Conduct of Hostilities,” webpage, ICRC. Available at:
https://www.icrc.org/en/war-and-law/conduct-hostilities

How Does Law Protect in War?

. Case No. 124, Israel/Gaza, Operation Cast Lead

Throughout the history of warfare, the conduct of hostilities has inflicted
unspeakable suffering on millions of families and individuals. This remains
the case today. Civilians and combatants alike are killed, wounded or
maimed for life, and often lose loved ones or their property and belongings.
Landmines, cluster munitions and other unexploded ordnance render
entire regions uninhabitable for years and sometimes decades. Villages,
cities and individual dwellings are destroyed, cultural property and reli-
gious sites damaged, and power plants, bridges and other critical infra-
structure rendered useless, forcing entire populations to flee their homes,
with enormous humanitarian consequences. It has long been a central
objective of IHL, therefore, to prohibit unrestricted warfare and to regulate
the conduct of hostilities so as to mitigate, as much as possible, the “calam-

ities of war.”1"”

The three most fundamental maxims of IHL relevant to the conduct of hos-
tilities are as follows: (1) “the only legitimate object which States should
endeavour to accomplish during war is to weaken the military forces of the
enemy’;'"® (2) in pursuing this aim, “the right of the Parties to the conflict to
choose methods or means of warfare is not unlimited”;'"* and (3) “[t]he civil-
ian population and individual civilians shall enjoy general protection

116 Al ICRC documents available at: www.icrc.org

117 St Petersburg Declaration.

118 Ibid.

119 API, Art. 35(1). See also Hague Regulations, Art. 22.
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Barrio Chiuijo, west of Chimoio, Mozambique, close to the border with Zimbabwe, 2013. A sur-
vivor of a landmine explosion works the land.

against dangers arising from military operations.”'?° Therefore, IHL regulat-
ing the conduct of hostilities can be said to pursue two basic goals: first, to
ensure the protection of the civilian population and civilian objects from the
effects of the hostilities, and second, to impose constraints on certain
methods and means of warfare.

I. PROTECTION OF THE CIVILIAN POPULATION

The undisputed cornerstone of IHL aiming to protect the civilian population
from the effects of hostilities is the principle of distinction, according to which
parties to an armed conflict must “at all times distinguish between the civilian
population and combatants and between civilian objects and military objectives
and accordingly shall direct their operations only against military objectives”'*
The protective purpose of the principle of distinction can be achieved only if
the underlying categories of person (“civilians” and “combatants”) and objects
(“civilian objects” and “military objectives”) are defined, and if the scope and
conditions of the protection afforded to civilians and civilian objects are clear.

120 API, Art. 51(2).
121 AP, Art. 48; CIHL, Rules 1 and 7.

B. Stirton/Getty Images/ICRC
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1. Definition of "combatants"

In a generic sense, combatants are members of the fighting forces of the bel-
ligerent parties. In principle, therefore, all members of the armed forces of
a party to an international armed conflict are combatants, except medical
and religious personnel assuming exclusively humanitarian functions.'*
The only weapon-bearers who may be regarded as combatants without being
members of the armed forces are participants in a levée en masse.'* Persons
fighting outside these categories, such as mercenaries'** or civilians taking a
direct part in hostilities,'? are not entitled to combatant status.

—  On the special protection afforded to medical and religious per-

sonnel, see Chapter 4.11.

—  On the special protection afforded to members of the armed forces
exclusively assigned to civil defence duties, see Section I1.4. below.

(a) Members of the armed forces
The armed forces of a party to a conflict comprise “all organized armed
forces, groups and units which are under a command responsible to that Party
for the conduct of its subordinates.”?* This broad and functional concept of
armed forces has evolved since the adoption of the Hague Regulations, which
already recognized that the “laws, rights, and duties of war” applied not only
to the regular armed forces, but also to irregular militia and volunteer corps,
provided that they fulfilled four conditions assimilating them to regular armed
forces: (1) they were commanded by a person responsible for his subordinates;
(2) they had a fixed distinctive emblem recognizable at a distance; (3) they
carried arms openly; and (4) they conducted their operations in accordance
with the laws and customs of war.'”” The requirements of visible distinction
from the civilian population and respect for IHL are no longer considered
to be constitutive elements of the armed forces per se, but have become indi-
vidual obligations, the violation of which may entail consequences for the
individual combatant, most notably loss of the privilege of combatancy and
prisoner-of-war status (non-compliance with the visibility requirement)'?* or

122 API, Art. 43(2); CIHL, Rule 3.

123 Hague Regulations, Art. 2; see also Section L.1.b.
124 APT, Art. 47(1).

125 API, Art. 51(3).

126 AP, Art. 43(1); CIHL, Rule 4.

127 Hague Regulations, Art. 1.

128 AP, Arts 44(3) and 46; CIHL, Rules 106 and 107.
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prosecution (violations of IHL).!* In sum, today, all armed forces, groups or
units showing a sufficient degree of military organization and belonging to
a party to a conflict must be regarded as part of the armed forces of that
party.'

Individual membership in the regular armed forces of States is generally
regulated by domestic law and expressed through formal integration into
permanent units distinguishable by uniforms, insignia and equipment. The
same applies where armed units of police officers, border guards, or similar
uniformed forces are incorporated in State armed forces. For the purposes of
the principle of distinction, membership in regular State armed forces ceases,
and civilian status and protection are restored, when a member disengages
from active duty and returns to civilian life, whether after being discharged
from duty or as a deactivated reservist. Membership in irregularly constituted
armed forces, such as militias, volunteer corps, or organized resistance move-
ments belonging to a belligerent party, generally is not regulated by domestic
law and can be reliably determined only on the basis of functional criteria,
such as those applying to non-State armed groups in non-international armed
conflicts (“continuous combat function”).’*!

—  On membership of non-State armed groups in non-international
armed conflicts, see Section V1.2 below.

(b) Participants in a levée en masse
In THL, the term levée en masse is used to describe the inhabitants of a
non-occupied territory who, on the approach of the enemy, spontaneously
take up arms to resist the invading forces without havin