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INTRODUCTION
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Maintaining law and order is the responsibility of civil
authorities. It is the task of the civil police and/or of para-
military troops, such as gendarmeries, which are specially
equipped, organized and trained for such missions. The
ordinary role of the armed forces of a State is to defend
national territory against external threats (international
armed conflict) and to deal with internal (non-inter-
national) armed conflict situations. However, armed forces
may be required to come to the assistance of civil author-
ities to deal with much lower levels of violence that may be
characterized as internal disturbances and tensions.

Disturbances can involve a high level of violence, and even
non-State actors may be fairly well organized. The line
separating disturbances and tensions from armed conflict
can sometimes be blurred, and the only way to categorize
specific situations is by examining each individual case. The
intensity of the violence is the main determining factor.

Categorizing a situation is much more than a theoretical
exercise. It has direct consequences for both the com-
manders and the victims of the violence, because it deter-
mines which rules apply, and the protection they provide
is established in greater or lesser detail according to the
legal situation.

The present publication summarizes the different legal
situations, their definitions, the law applicable, practical
implications, and the role of the ICRC. The issues are pre-
sented in strictly legal terms. Although preventing or con-
taining the escalation of violence is part of a commander’s
mission and legal obligation, this publication does not deal
with tactical considerations. For methodological reasons,
situations are grouped into three categories: situations
other than armed conflict, armed conflict, and peace
support operations.
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All military or police operations, whatever their names or
the forces engaged, take place within a legal framework
shaped by international law (primarily law of armed con-
flict and/or human rights law) and national legislation.

1.1. Public international law and national
legislation
Public international law governs the relations between
States themselves, or with and between international
organizations. It helps maintain a viable international
society. As far as armed conflict is concerned, a distinction
is made between jus ad bellum or the law that outlaws
war — essentially the UN Charter that prohibits the use of
force in the relations between States, except in cases of
self defence or collective security — and jus in bello or the
law applicable in time of armed conflict (see Part 3 below).
The latter does not make any judgement on the motives
for resorting to force.

There are many different kinds of subjects of inter-
national law, or entities that assume rights and obliga-
tions under this legal system. In relation to the issue of
the use of force, the State — defined as a sovereign entity
composed of a population, a territory and a governmental
structure - is of course an important bearer of rights and
obligations under international law. Consequently, it is
responsible for the acts of its functionaries in their official
capacity or of de facto agents. Insurgents and liberation
movements also have obligations under international
law — in particular, under the law of armed conflict.

Article 38 of the Statute of the International Court of
Justice lists the sources of international law as: inter-
national conventions or treaties; international custom,
as evidence of a general practice accepted as law; the
general principles recognized by civilized nations; and
“judicial decisions and the teachings of the most highly
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qualified publicists of the various nations, as subsidiary
means for the determination of rules of law."

National legislation needs to be in conformity with a
State’s international obligations. The national legislation
of each State decides on the effects of treaties in their
respective jurisdiction. Many States simply allow treaties
to operate as law. Others require treaties to be converted
into domestic law - and in some cases rewritten — for
them to have any effect.

1.2. Law of armed conflict and human
rights law

The law of armed conflict and human rights law are com-

plementary. Both are intended to protect the lives, integ-

rity and dignity of individuals, albeit in different ways. Both

also directly address issues related to the use of force.

Thelaw ofarmed conflicthas been codified and developed
to regulate humanitarian issues in time of armed conflict;
it aims to protect persons not (or no longer) taking part
in hostilities and to define the rights and obligations of all
parties to a conflict in the conduct of hostilities. Human
rights law protects the individual at all times, in peace and
war alike; it benefits everyone and its principal goal is to
protect individuals from arbitrary behaviour by States. For
these protections to be effective, international provisions
must be reflected in national legislation.

Most human rights instruments allow governments to
derogate, under strict conditions, from certain rights
when confronted with a serious public threat (see below).
However, there is a “hard core” (see 2.3.3.) of basic rights
from which governments cannot derogate under any cir-
cumstances. Among these basic rights is the right to life.
No derogations are permitted under the law of armed con-
flict, as this branch of law was designed from the outset to
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apply in extreme situations. It strikes a balance between
military necessities and humanitarian objectives.

1.2.1. LAW OF ARMED CONFLICT

The law of armed conflict is a set of rules intended to limit
the effects of armed conflict for humanitarian reasons.
Of customary origins, it has been codified in treaties since
1864.The law of armed conflict protects persons not (or no
longer) participating in hostilities and restricts the means
and methods of warfare. The law of armed conflict is also

4

known as“international humanitarian law” or“the law of war:

The Geneva Conventions - revised and expanded in 1949
- lay down rules to protect the following groups of people:
- First Convention: sick and wounded on the battlefield;
- Second Convention: sick, wounded and shipwrecked

at sea;
-> Third Convention: prisoners of war;
- Fourth Convention: civilians in time of war.

The four Geneva Conventions are the most widely accepted
international treaties. In fact, they have achieved universal
acceptance: they have been ratified by all States in the world.

The rules governing the conduct of hostilities are set out
in the Hague Conventions of 1899 and 1907. They limit the
methods and means of warfare that parties to a conflict
may use. In essence, they regulate the conduct of military
operations in an armed conflict by defining proper and
permissible uses of weapons and military tactics.

Rules on the protection of individuals and the conduct
of hostilities were brought together and developed in
the two Protocols additional to the Geneva Conventions
adopted in 1977.

Several other treaties complement these provisions,
such as the Hague Convention of 1954 for the Protection
of Cultural Property in the Event of Armed Conflict, the
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Convention on Certain Conventional Weapons of 1980,
the 1997 Convention on the Prohibition of Anti-personnel
Mines and on their Destruction, the Rome Statute of the
International Criminal Court of 1998 and the 2005 Protocol Il
additional to the Geneva Conventions, establishing an
additional emblem (commonly referred to as the red crys-
tal) alongside the red cross and the red crescent.

1.2.2. HUMAN RIGHTS LAW

Human rights law consists of a set of principles and rules,

on the basis of which individuals or groups can expect cer-

tain standards of protection, conduct or benefits from

the authorities, simply because they are human beings.

The main universal instruments of international human

rights law now in force include:

- The Universal Declaration of Human Rights, adopted by
the UN General Assembly in 1948;

- The International Covenant on Civil and Political Rights
of 1966;

= The International Covenant on Economic, Social and
Cultural Rights of 1966;

= The Convention against Torture and Other Cruel, Inhu-
man, or Degrading Treatment or Punishment of 1984;

- The Convention on the Rights of the Child of 1989.

Regional instruments - such as the European Convention
on Human Rights, the American Convention on Human
Rights or the African Charter on Human and Peoples’Rights
— create their own regional supervisory mechanisms along-
side the universal system.

The right to life is the supreme human right, since without
effective guarantees for it, all other human rights would be
devoid of meaning. The right of everyone to life, liberty and
security of person is proclaimed in Article 3 of the Universal
Declaration of Human Rights. These rights are reiterated in
Articles 6.1 and 9.1 of the International Covenant on Civil
and Political Rights (ICCPR) as well as in regional instru-
ments (African Charter on Human and Peoples’ Rights,
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Arts 4 and 6; American Convention on Human Rights, Arts
4.1 and 7.1; European Convention on Human Rights, Arts 2
and 5.1).

Article 6.1 of the ICCPR states that: “Every human being has
the inherent right to life. This right shall be protected by law.

No one shall be arbitrarily deprived of his life."

Article 9.1 of the ICCPR states that: "Everyone has the right to
liberty and security of person. No one shall be subjected to
arbitrary arrest or detention. No one shall be deprived of his
liberty except on such grounds and in accordance with such

procedure as are established by law!

Professionals responsible for law enforcement should
particularly be familiar with the United Nations Code of
Conduct for Law Enforcement Officials (CCLEO, 1979) and
the Basic Principles on the Use of Force and Firearms by
Law Enforcement Officials (BPUFF, 1990). Because these
two documents do not set legally binding obligations, they
are part of what is commonly known as “soft law." However,
they give useful guidance on specific issues related to
the maintenance of law and order.

1.2.3. CUSTOMARY INTERNATIONAL LAW

Treaties bind only those States that have agreed to be
bound by them, usually through ratification. These written
obligations are complemented by customary law derived
from a general practice accepted as law. The ICRC was
mandated by States to carry out a study that would con-
tribute to the clarification of the content of the customary
law of armed conflict. The study, which involved extensive
research and took eight years to complete, identified 161
rules which were found to be customary today.
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While the four Geneva Conventions of 1949 have been
universally ratified, other treaties comprising the law of
armed conflict - including the 1977 Protocols additional to
the Geneva Conventions — have not. However, a number of
rules and principles set out in treaties that have not been
ratified by certain States, including many rules governing
the conduct of hostilities and the treatment of persons
not or no longer taking a direct part in hostilities, are also
part of customary law and are therefore binding on all
States, regardless of which treaties they have or have
not adhered to.

A significant number of customary rules of the law of armed
conflict set out in much greater detail than treaty law the
obligations of parties in non-international armed con-
flict. This is especially true of rules governing the conduct
of hostilities. For example, treaty law does not expressly
prohibit attacks on civilian objects in non-international
armed conflict, but customary international law does.

Despite the fact that, nowadays, most armed conflicts
are non-international, the treaty law applicable to such
conflicts remains fairly limited (see section 3.1). The ICRC
study shows, however, that a large number of customary
rules of the law of armed conflict are applicable in both
international and non-international armed conflict. To
apply these rules there is no need to establish that a con-
flict is international or non-international, as they apply in
any armed conflict.

It can be especially useful to refer to the customary law
of armed conflict when warring parties form coalitions.
Contemporary armed conflict often involves a coalition of
States. When the States forming a coalition do not all have
the same treaty-based obligations (because they have not
all ratified the same treaties), rules of the customary law of
armed conflict come to represent rules that are common
to all members of the coalition. These rules can be used as
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a minimum standard for drafting common rules of engage-
ment or for adopting targeting policies. It should be borne
in mind, however, that customary rules cannot weaken
or replace the applicable treaty obligations of individual
coalition members.



2. SITUATIONS
OTHER THAN
ARMED CONFLICT
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In most countries, law enforcement operations in situ-
ations other than armed conflict are conducted by the
police or security forces. When military forces are deployed
in such situations, they usually play a reinforcement role
and are subordinated to the civilian authorities. The role
of officials and organizations tasked with law enforce-
ment, irrespective of who they may be or how they are set
up, is to:

- prevent and detect crime;

—> maintain public order; and

- provide protection and assistance for people in need.

The law of armed conflict does not apply to situations other
than armed conflict. They are governed by the human
rights obligations of the State concerned.

2.1. Assemblies and demonstrations

2.1.1. DEFINITION

The phenomenon of people taking to the streets to express
their opinion publicly is common enough in most coun-
tries of the world. Events such as rallies, demonstrations
(or whatever they may be called) are seen as an inevit-
able consequence of individual and collective freedom.
Although such events are not necessarily violent, unfortu-
nately the occasions that tend to stand out and be remem-
bered are those where physical confrontation occurs
(among demonstrators or between demonstrators and law
enforcement officials).

2.1.2. APPLICABLE LAW

The authorities may decide, in accordance with their
national law and international obligations, to let a demon-
stration or an assembly take place or, conversely, to disperse
it. Whatever the decision taken, there are a number of rights,
rules and standards that the authorities must respect.

Utmost attention must be paid to the obligation of law
enforcement officials to respect and protect the life and
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security of all persons:
Art.6 (1) and 9 (1) ICCPR, Art. 2 CCLEO, Preamble (para. 3) of
BPUFF and BPUFF No. 5.

For that purpose - as in all other law-enforcement activities
- the authorities must abide by the principles of legality,
necessity, proportionality and precaution, i.e.:

-> their action must pursue a legitimate (i.e. lawful)
objective;

- it must be necessary in order to achieve a legitimate
objective (i.e. there is no less restricting measure avail-
able that would achieve the same objective);

- any restriction of rights must be proportionate to the
legitimate objective;

- all precautions must be taken to avoid excessive use of
force and endangering or injuring uninvolved persons,
and the authorities must take all possible measures to
minimize damage.

The practical application of these principles will depend on
the nature of the assembly: whether it is lawful or unlawful
and whether it is peaceful or violent.

BPUFF Nos. 13 and 14 provide guidance on the “policing”
of such events in line with the principles set out above.

2.1.3. PRACTICAL IMPLICATIONS

Maintaining law and order, in particular when dealing with
unlawful assemblies, is a complex task, particularly when
an assembly turns violent. Riots can be frightening experi-
ences for any law enforcement official, and it takes consid-
erable courage to stand in front of an angry and possibly
armed mob. A well-trained, professional and disciplined
force is needed to calm or disperse a crowd without resort-
ing to the use of force. The challenge is great for police or
security forces, which may be ill-prepared or ill-equipped
for such a task. It is, however, far greater for members of
the armed forces, whose role or mission prepares them to
deal with enemies rather than fellow citizens. They are thus
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usually neither trained nor equipped for crowd control.
Before assigning such a mission to any force, authorities
need to make sure that national law conforms to inter-
national standards. Furthermore, national legislation must
stipulate the circumstances in which the armed forces may
be called upon to perform law enforcement tasks and clar-
ify relations between the civilian power and the military
during such operations. Accordingly, all necessary meas-
ures must be taken to:

- avoid excessive use of force by law enforcement offi-
cers, including military forces (see 5.1.1), while main-
taining or restoring law and order;

- ensure that any person who is wounded receives suit-
able treatment and that dead bodies are treated with
respect and identified; and

- ensure that those arrested or detained by authorities
maintaining or restoring law and order are treated
fairly and humanely.

The standard operating procedures for law enforcement
officials need to be compatible with international stan-
dards regarding the use of force. They should be included
in manuals — written in plain language that is easily access-
ible to the various kinds of personnel - and transformed
into rules of engagement. The training of personnel
should involve practical exercises that are as close to
reality as possible, enabling law-enforcement officials to
deal with such situations as far as possible without using
force (de-escalation, mediation, and negotiation are key
skills that should be developed in those training exercises).
A tight chain of command and discipline (including
sanctions) ensure effective supervision and control. Finally,
equipment, in particular protective gear and communica-
tion devices, is key to maintaining control over a situation
and averting violence. Only law enforcement officials with
appropriate training, equipment and orders working in a
suitable disciplinary system should be deployed.
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Large-scale events like demonstrations and assemblies
involve a degree of predictability in that they require prep-
aration. Law enforcement agencies increasingly endeav-
our to be involved in the preparation phase by negotiat-
ing the details of an event with its organizers. Recognition
of the fact that people in a crowd are individuals and not
merely a faceless mob provides the basis for communi-
cation to take place between law enforcement officials
and participants in a demonstration. Pinpointed action
against individuals breaking the law has a low impact on
a demonstration, as it does not affect uninvolved bystand-
ers, who can carry on without interruption.

2.2. Internal disturbances and tensions

2.2.1. DEFINITION

None of the instruments of international law offers an
adequate definition of what is to be understood by the
term “internal disturbances and tensions!” Article 1, para-
graph 2 of Protocol Il additional to the Geneva Conventions
of 1949 does mention “situations of internal disturbances
and tensions, such as riots, isolated and sporadic acts of
violence and other acts of a similar nature, as not being
armed conflicts” (emphasis added). Beyond those few
examples, it does not give a definition.

In practice, disturbances are typically acts of public disor-
der accompanied by acts of violence. In the case of inter-
nal tensions, there may be no violence, but the State may
resort to practices such as mass arrests of opponents and
the suspension of certain human rights, often with the
intention of preventing the situation from degenerating
into a disturbance.

2.2.2. APPLICABLE LAW
Essential principles of human rights law that are appli-
cable in times of disturbance and tension and that are



ICRC VIOLENCE AND THE USE OF FORCE

particularly relevant for law enforcement are:

- the right of every human being to life, liberty and
security of person;

- the prohibition of torture and cruel, inhuman or
degrading treatment or punishment;

- the prohibition of arbitrary arrest or detention;

- the right to a fair trial;

- the right of persons deprived of their liberty to be
treated with humanity;

- the prohibition of arbitrary or unlawful interfer-
ence with a person’s privacy, family, home or
correspondence.

Where national law allows emergency measures to be
taken in the interests of national security, public safety or
public order, the application of such measures may not be
arbitrary or discriminatory. The right to freedom of expres-
sion, peaceful assembly and association may be limited as
a consequence of internal disturbances and tensions only
where such limitations are lawful and necessary.

2.2.3. PRACTICAL IMPLICATIONS

It is not always clear when separate incidents (such as
assembilies, rallies, demonstrations, riots, isolated acts of
violence) become related and, viewed together, constitute
more or less consistent patterns referred to as disturbances
or tensions. What is clear, however, is that a pattern of this
kind poses serious problems for the authorities in terms of
maintaining public safety and law and order. Disturbances
and tensions can eventually lead to situations that threaten
the life of the nation and lead the government to proclaim
a state of emergency (see below).

The specific law enforcement problems posed by distur-
bances and tensions depend on the standards of a given
law enforcement agency’s organization and equipment
and on the training of its personnel. The law enforcement
action taken in such situations can have far-reaching con-
sequences. Lawful, non-arbitrary and precisely targeted
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forms of action directed at initiators and perpetuators of
disturbances and tensions can lead to a reassertion of
control and defuse a situation. Random action - as well
as unlawful, arbitrary and discriminatory action — can
erode confidence in law enforcement, further endanger
public safety and be at least partly responsible for the fur-
ther escalation of a situation.

2.3. State of emergency

2.3.1. DEFINITION

Internal disturbances and tensions can lead to a govern-
ment losing confidence in its ability to control a situation
with the measuresit has atits disposal. Accordingly, Article 4
of the ICCPR lays down that States may take “measures
derogating from their obligations under the present
Covenant,” but only “in time of public emergency which
threatens the life of the nation and the existence of which
is officially proclaimed” (emphasis added).

2.3.2. APPLICABLE LAW

National legislation embodying human rights law, if
need be with derogations, is applicable in a state of emer-
gency. If the state of emergency is declared or maintained
during an armed conflict, then the law of armed conflict
also applies.

Most constitutions contain emergency clauses that
empower the head of State or the government to take
exceptional measures (including restrictions on or the sus-
pension of certain rights) with or without the consent of
parliament in wartime or in other emergency situations. Of
course, such provisions may be misused. International law
thus has the task of striking a balance between recogniz-
ing the legitimate right of sovereign States to defend their
constitutional order and upholding human rights.

The various regional human rights instruments also rec-
oghnize states of emergency. Whereas the ICCPR mentions
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only public emergency as a basis for declaring a state of
emergency, Article 15 of the European Convention on
Human Rights, Article 15 of the European Social Charter
and Article 27 of the American Convention on Human
Rights all mention war as well. The African Charter on
Human and Peoples’ Rights does not contain an emer-
gency clause.

The derogation of rights provided for under the ICCPR is
a suspension or restriction by the State of certain obliga-
tions. However, even derogations are governed by interna-
tional human rights law; they do not amount to a complete
and unchecked suspension of human rights. A number of
requirements need to be fulfilled:

- The emergency must be officially proclaimed by the
domestic body empowered to do so. This enables the
population to know the exact material, territorial and
temporal scope of the emergency measures and also
prevents de facto derogations and retroactive attempts
to justify human rights violations.

—> Derogation measures may be taken only “to the extent
strictly required by the exigencies of the situation.”

- The measures taken must not be “inconsistent with (the
State’s) other obligations under international law and
(must) not involve discrimination solely on the ground
of race, colour, sex, language, religion or social origin.”

- Article 4.3 of the ICCPR stipulates that any State Party
“shall immediately inform other States Parties (...),
through the intermediary of the Secretary-General of
the United Nations, of the provisions from which it has
derogated and of the reasons by which it was actu-
ated.” Similarly, information must be given when the
state of emergency ends. These communications are
meant to facilitate international supervision.

As previously mentioned, some rights cannot be dero-
gated under any circumstances. In Article 4.2 of the ICCPR
cross-reference is made to a number of non-derogable
provisions. They are:
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- theright to life (Art. 6);

-> the prohibition of torture (Art. 7);

= the prohibition of slavery and servitude (Art. 8);

- the prohibition of imprisonment for debt (Art. 11);

- the prohibition of retroactivity of criminal law
(Art. 15);

- the right to recognition as a person before the law
(Art. 16);

- the right to freedom of thought, conscience and
religion (Art. 18).

None of these may be suspended or abrogated under a
state of emergency. Each provision exists for all persons in
all circumstances. A State therefore may not use the impo-
sition of a state of emergency as an excuse for failing to
protect and uphold non-derogable rights.

2.3.3. PRACTICAL IMPLICATIONS

It is essential for any force that may operate in a declared
state-of-emergency situation to fully acknowledge the fact
that although some human rights are suspended, the use
of force and firearms remains governed by national legisla-
tion, in compliance with international obligations. See also
2.1.3,2.2.3and 5.
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According to the International Criminal Tribunal for the for-
mer Yugoslavia, “an armed conflict exists whenever there
is a resort to armed force between States or protracted
armed violence between governmental authorities and
organized armed groups or between such groups within
a State” (Prosecutor v. Dusko Tadic, Case No. IT-94-1-AR72,
Decision on the Defence Motion for Interlocutory Appeal
on Jurisdiction, 2 October 1995 (ICTY Appeals Chamber),
para. 70). In most countries, military operations are con-
ducted by the armed forces. However, police or security
forces may also be engaged; in such cases they retain their
responsibility for law enforcement.

While domestic law and international human rights law
remain applicable (with possible derogations) in time of
peace as in time of armed conflict, the law of armed con-
flict is exclusively applicable in time of armed conflict,
whether non-international or international (apart from
preparatory and implementation measures applicable in
time of peace). The law of armed conflict protects conflict
victims and regulates the conduct of hostilities.

As stated above, no derogations are permitted under the
law of armed conflict as this branch of law was designed
from the outset to apply in extreme situations.

3.1. Non-international armed conflict

3.1.1. DEFINITIONS

In general, in non-international armed conflict:

- non-governmental armed groups fight either among
themselves or against governmental forces;

- with a level of intensity exceeding that of isolated and
sporadic acts of violence; and

- with a level of collective organization enabling them to
carry out sustained and concerted operations.

In addition, the armed groups may also exercise a certain
minimum control over the territory. Exercising such
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control entails no change in the status of the parties, but
it does determine which legal instruments are applicable
(see below). A non-international armed conflict can also be
subject to foreign intervention.

3.1.2. APPLICABLE LAW

The law of non-international armed conflict distinguishes
two situations: that in which the armed group has
achieved a certain minimum control over a territory and
that in which it has not. The applicable law depends on
which situation holds.

Only a few provisions of the law of armed conflict specifi-

cally concern non-international armed conflict; most of

the applicable legal framework is therefore provided by
customary law of armed conflict. However, in general, the
following instruments of the law of armed conflict apply:

- Article 3 common to the Geneva Conventions of 1949;

- Article 4 of the Hague Convention of 1954 for the pro-
tection of cultural property;

- the Convention on Certain Conventional Weapons of
1980, its Protocols | to IV (through amended Article 1)
and Protocol V;

- the Ottawa Convention of 1997 banning anti-person-
nel mines;

- the Second Protocol of 1999 to the Hague Convention
for the protection of cultural property;

- the Optional Protocol of 2000 to the Convention on the
Rights of the Child on the involvement of children in
armed conflict;

- Protocol lll of 2005 additional to the Geneva Conventions.

Article 3 common to the Geneva Conventions of 1949 is
the most fundamental provision applicable to non-inter-
national armed conflict. It constitutes a summary of the
essential rules applicable in all armed conflicts.

Whenever an armed group has achieved a certain mini-
mum control over a territory, Protocol Il additional to
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the Geneva Conventions, which develops and supplements

Common Article 3, is applicable in addition to the other

instruments already mentioned. Additional Protocol I

contains, in particular:

- an extended list of fundamental rights and protections;

- precise provisions regarding persons whose liberty has
been restricted;

- provisions relating to prosecution and punishment of
criminal offences related to internal armed conflicts,
including a call for a broad amnesty at the end of the
hostilities;

-> more detailed provisions on wounded, sick and ship-
wrecked persons, and on medical units, transport and
personnel;

- more precise provisions on the protection of the civil-
ian population, including the prohibition of forced
movement of civilians, unless the security of the
civilians involved or imperative military reasons so
demand.

These written obligations are complemented by customary
law, which derives from a general practice accepted as law.

Domestic law and international human rights law, if
need be with derogations, are fully applicable in non-
international armed conflict (e.g. for persons arrested or
detained). Derogations from guaranteed human rights
must be compatible with the obligations of the State con-
cerned under the law of armed conflict, in particular Art. 3
common to the Geneva Conventions.

3.1.3. PRACTICAL IMPLICATIONS

Derived from Common article 3, the notion of “direct”
or “active” participation in hostilities is found in multi-
ple provisions of the law of armed conflict. Direct partici-
pation in hostilities by civilians entails loss of immunity
from attack during the time of such participation and may
also subject them, upon capture, to criminal prosecution
under the domestic law of the detaining State. Despite the
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serious legal consequences involved, neither the Geneva
Conventions nor their Additional Protocols include a defini-
tion of what constitutes taking an “active part in the hostili-
ties,” and how such conduct should be distinguished from
“indirect” participation, which does not entail loss of pro-
tection from direct attack. An additional difficulty is that of
defining the duration of direct participation and when con-
crete preparations for an attack begin or the “return from”
military engagement ends.

Contemporary conflicts have given rise to further chal-
lenges in terms of defining and implementing the notion
of “direct participation in hostilities”. The use of high-tech
warfare (including computer network attack and exploita-
tion), the outsourcing of traditionally military function to
private contractors and the “fight against terrorism’, among
others, illustrate the increased intermingling of civilian and
military activities, which makes it difficult to determine
who is taking a “direct part in hostilities” and what mea-
sures should be taken to protect those who are not directly
participating.

To address these challenging issues the ICRC, in coopera-
tion with the TMC Asser Institute, initiated an expert proc-
ess aimed at clarifying the concept of direct participation
in hostilities and establishing guidance in interpreting
that concept in both international and non-international
armed conflict. Five informal expert meetings were held in
The Hague and Geneva between 2003 and 2008, bringing
together up to 50 legal experts from military, governmental
and academic circles, as well as from international organi-
zations and NGOs. In 2009, after six years of discussions
and research, the ICRC published the document entitled
‘Interpretive Guidance on the Notion of Direct Participation
in Hostilities under IHL as well as all documents produced
during the proceedings of the expert process.

Although there is a different legal basis for non-inter-
national and international armed conflict, the behaviour
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expected in practice of armed forces in both situations is
so similar that it is neither necessary nor useful to treat the
cases separately.

The status of prisoner of war, for example, exists only in
international armed conflict. Nevertheless, the behaviour
expected of a unit taking prisoners in a non-international
armed conflict (in particular, humane treatment in all cir-
cumstances, without any adverse distinction) does not dif-
fer from the behaviour expected in an international armed
conflict. It is only when prisoners have been safely removed
from a combat area that the legal status of a conflict
becomes relevant and justifies a difference in treatment.
For example, enemy combatants taken prisoner in an inter-
national armed conflict must be held in prisoner-of-war
camps and released at the end of active hostilities, whereas
persons captured while taking an active partin a non-inter-
national armed conflict are subject to detention and may
be liable to criminal prosecution and punishment under
domestic criminal law. It cannot be expected that armed
forces personnel will behave in two radically different ways
in non-international and international armed conflict, but
they must be made aware of the differences and personnel
such as military police must receive proper training.

3.2. International armed conflict

3.2.1. DEFINITION

An international armed conflict is a declared war or any
other armed confrontation between two or more States,
even if the state of war is not recognized by one of them.

It has to be emphasized that no minimum level of inten-
sity, military organization or control over territory is
required for an international armed conflict to be recog-
nized as such. An international armed conflict may consist
merely of low-level combat (or there may even be no com-
bat at all), small-scale incursions into enemy territory, or an
invasion that meets no resistance.



3. ARMED CONFLICT

31

3.2.2. APPLICABLE LAW
There are over 30 international instruments in force deal-
ing with the law of international armed conflict.

The four Geneva Conventions of 1949 (GCI-IV) relating to
the protection of the persons not (or no longer) taking part
in hostilities (wounded, sick, shipwrecked, prisoners of war,
the dead, civilians and those caring for victims of armed
conflict) are applicable. The Fourth Geneva Convention
also applies in all cases of partial or total occupation of the
territory of a High Contracting Party, even if the occupation
meets with no armed resistance (Article 2 common to the
four Geneva Conventions).

Additional Protocol | of 1977 (AP I), which supplements
the Geneva Conventions of 1949, applies in international
armed conflict, in situations of occupation (AP |, Art. 1.3),
and in armed conflicts in which “peoples are fighting
against colonial domination and alien occupation and
against racist regimes in the exercise of their right of self-
determination, as enshrined in the Charter of the United
Nations and the Declaration on Principles of International
Law concerning Friendly Relations and Co-operation
among States in accordance with the Charter of the United
Nations” (AP |, Art. 1.4).

Other international instruments regulate the conduct of
hostilities on land (Fourth 1907 Hague Convention and
its annexed Regulations) or at sea (Tenth 1907 Hague
Convention), the protection of cultural property (1954
Hague Convention for the protection of cultural property,
completed by two Protocols, of 1954 and 1999), the pro-
hibition or limitation on the use of numerous types of
weapons (1925 Geneva Gas Protocol, the 1972 Biological
Weapons Convention, the 1980 Convention on Certain
Conventional Weapons and its five Protocols, the 1993
Convention on Chemical Weapons and the 1997 Ottawa
Convention on anti-personnel mines), and the law of neu-
trality (Fifth 1907 Hague Convention respecting the rights
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and duties of neutral powers and persons in case of war on
land, Thirteenth 1907 Hague Convention concerning the
rights and duties of neutral powers in naval war).

In cases not covered by conventions, protocols or other
international agreements, or in the event such agreements
are denounced, civilians and combatants remain under the
protection and authority of the principles of international
law derived from established custom, the principles of
humanity and the dictates of public conscience (AP |, Art.
1.2;GCI, Art. 63; GCII, Art. 62; GCIII, Art. 142; GCV, Art. 158).

3.2.3. PRACTICAL IMPLICATIONS

With regard to situations of international armed conflict an
important distinction is made between combatants and
non-combatants.

According to Article 43.2 of Additional Protocol I:"Members of
the armed forces of a Party to a conflict (other than medical
personnel and chaplains covered by Article 33 of the Third
Convention) are combatants, that is to say, they have the right

to participate directly in hostilities.

All those not qualifying as combatants are non-combat-
ants, who are not entitled to participate in hostilities but
who are entitled to protection against the dangers arising
from military operations (AP I, Art. 51).

Persons (other than medical personnel and chaplains) who
do not have combatant status are classified as civilians.
In case of doubt whether a person is a civilian, that per-
son must be considered to be a civilian. The law of armed
conflict does not prohibit direct participation in hostili-
ties. However, civilians directly participating in hostilities
are not entitled to “combatant’s privilege’, and are there-
fore not immune from prosecution for lawful acts of war.
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Civilians are entitled to prisoner-of-war status under the
Third Geneva Convention only where they are specifically
authorized to accompany the armed forces without being
a part thereof (GCIII, Art. 4 [4] and [5]). In all other cases, the
Fourth Geneva Convention sets out rules for the protection
of civilians finding themselves in the hands of a party to the
conflict or occupying power of which they are not nation-
als. Additional Protocol | sets out rules for the protection
of civilians against the effects of hostilities. See also 3.1.3.






4. PEACE SUPPORT
OPERATIONS
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4.1. Definition

Peace support operations encompass all multinational
operations authorized or conducted by the United
Nations. Authorized operations may be conducted by
States or by a regional organization. Peace support oper-
ations are undertaken for the purpose of conflict preven-
tion, peace-keeping, peace-enforcement or post-con-
flict peace-building.

4.2, Applicable law

The law of armed conflict is applicable to peace sup-
port operations as soon and as long as the conditions of
its applicability are fulfilled, i.e. whenever there is a resort
to the use of force that reaches the threshold of an armed
conflict. The applicability of the law of armed conflict
(jus in bello or rules governing the use of force in time of
war) does not depend on the legitimacy of the operation
(jus ad bellum or rules governing the right to resort to
force). In 1999, the UN Secretary-General issued a bulletin
(ST/SGB/1999/13) setting out fundamental principles and
rules of the law of armed conflict applicable to UN forces.

Peace support operations must also comply with human
rights law, in particular when taking action that interferes
with individual rights. As a matter of principle, the UN
and its subsidiary bodies are bound by international rules
needed to fulfil the purposes and exercise the functions set
out in the UN Charter. One of the purposes of the UN is the
promotion of respect for human rights and fundamental
freedoms. Therefore, human rights must be respected and
promoted by all bodies, civilian and military, involved in a
peace support operation.

The various contingents contributed by UN member
States are also bound by the international obligations
of the State they depend on as well as by their national
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legislation, unless there are provisions to the contrary in
the mandate of the peace support operation. In addition,
the domestic law of the host State, if it conforms to inter-
national standards, remains applicable.

4.3. Practical implications

In a peace support operation, as in any other, the legal
nature of the situation in which the force is deployed deter-
mines the legal framework and rules to be respected. In
this regard, the mandate, rules of engagement (setting out
applicable rules, in particular for the use of force) and status
of force agreements (governing the legal status of foreign
troops in relation to a host nation) are only indicative.

Peace support operations are by nature multinational.
This raises the issue of legal interoperability. Indeed, the
various troop-contributing countries may have different
legal obligations in that they may not all have adhered to
a certain legal instrument. They may also have different
interpretations of their legal obligations or have expressed
reservations when adhering to a particular treaty or con-
vention. Similarly, they may have different opinions on
the validity of the guidance provided by so-called soft law
instruments such as the CCLEO or the BPUFF. Moreover,
they may have expressed national exceptions to certain
rules of engagement.

Customary international law helps to settle the issue of
the standards applicable to the entire force and to the vari-
ous contingents, as it lays down rules that are common to
all members of the force. These rules can be used as a min-
imum standard when drafting common rules of engage-
ment or adopting targeting policies. However, customary
rules cannot weaken the applicable treaty obligations of
individual troop-contributing nations.
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Although categories of situations such as armed conflict,
situations other than armed conflict, and peace sup-
port operations can be presented in order of increasing
or decreasing intensity, one particular category does not
always follow or precede another. Moreover, some func-
tions, such as law enforcement, arrest and detention, and
the use of force, may occur in all kinds of situations.

5.1. Law enforcement

Law enforcement operations are normally conducted in
or associated with situations other than armed conflict.
However, they may also occur in situations of armed con-
flict and in peace support operations.

5.1.1. DEFINITIONS

Law enforcement encompasses the following basic respon-
sibilities: preventing and detecting crime, maintaining pub-
lic order and providing protection and assistance for people
in need. To fulfil their mission, law enforcement officials exer-
cise the following basic powers: arrest, detention, search
and seizure, and the use of force and firearms (see below).

“The term ‘law enforcement officials’includes all officers

of the law, whether appointed or elected, who exercise
police powers, especially the powers of arrest or detention.
In countries where police powers are exercised by military
authorities, whether uniformed or not, or by State security
forces, the definition of law enforcement officials includes
officers of such services” (CCLEO, Art. 1).

However, armed forces are usually neither trained nor
equipped for such tasks. It should therefore be clear that
whenever such responsibilities are entrusted to the armed
forces, the quality of law enforcement and the mainten-
ance of public order may suffer.
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5.1.2. IN ARMED CONFLICT AND PEACE SUPPORT
OPERATIONS

Situations of armed conflict generally have a highly dis-
ruptive effect on public life, public security and public order.
Armed conflict also commonly results in large numbers of
people deciding to temporarily leave their homes and seek
refuge elsewhere, either within their own country or beyond
its borders. Modern armed conflict is responsible for creat-
ing millions of internally displaced persons and refugees. It is
important that law enforcement officials be familiar with the
rights and needs of these groups, who are especially vulner-
able and entitled to protection and assistance.

In non-international armed conflict, it is up to each
nation to decide whether existing law enforcement agen-
cies should continue to carry out their responsibilities, or
whether these responsibilities should be shifted to the
armed forces. In view of their training and equipment, and
also in terms of appearances, it is questionable whether
armed forces should be given the task of enforcing the
law and maintaining law and order. Basic law enforcement
responsibilities should arguably be left in the hands of
regular law enforcement agencies for as long as possible.

In international armed conflict, the Geneva Conventions
of 1949 and Additional Protocol | of 1977 implicitly acknow-
ledge the civilian status of law enforcement agencies.
According to Article 43.3 of Protocol |, parties to a conflict
may incorporate a paramilitary or armed law enforcement
agency into their armed forces provided that they inform the
other parties to the conflict. In such a situation law enforce-
ment officials would acquire combatant status and effect-
ively be subject to the regime for persons with that status.

Under Article 54 of the Fourth Geneva Convention, occu-
pying powers may not alter the status of public officials
or judges in occupied territories, or in any way apply
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sanctions to or take any measures of coercion or discrimin-
ation against them, should they abstain from fulfilling their
functions for reasons of conscience.

Finally, in the absence of civilian authorities peace support
troops may be tasked with maintaining law and order.

5.2. Use of force and firearms and conduct
of hostilities

Clearly, the use of force or firearms in law enforcement is
an extreme measure. This follows directly from the right
to life being the fundamental human right. Of course, the
situation in armed conflict is significantly different. The
principles underpinning the use of force therefore deserve
an explanation, especially since some principles, such as
those of necessity and proportionality, are referred to in
connection with both law enforcement and armed conflict
in completely different senses.

5.2.1. USE OF FORCE AND FIREARMS IN LAW
ENFORCEMENT

The CCLEO and the BPUFF, although not treaties, offer guid-
ance on the use of force and firearms. The CCLEO sets stan-
dards for law enforcement practices that are consistent with
provisions on basic human rights and freedoms. The BPUFF
sets forth principles formulated “to assist Member States (of
the Economic and Social Council) in their task of ensuring
and promoting the proper role of law enforcement officials.”

The essential principles underlying the use of force and
firearms are those of:

= legality;

—> precaution;

- necessity; and

- proportionality.

Law enforcement officials may resort to the use of force
only when all other means of achieving a legitimate
objective have failed (necessity) and the use of force can
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be justified (proportionality) in terms of the importance
of the legitimate objective (legality) to be achieved. Law
enforcement officials are urged to exercise restraint when
using force and firearms and to act in proportion to the
seriousness of the offence and the legitimate objec-
tive to be achieved (Principles 4 and 5 of the BPUFF). They
are allowed to use only as much force as is necessary to
achieve a legitimate objective.

The use of firearms for the achievement of legitimate law
enforcement objectives is considered an extreme measure.
Accordingly, the principles of necessity and proportionality
are further elaborated in Principles 9, 10 and 11 of the BPUFF:
- Law enforcement officials shall not use firearms
against persons, except:
- in self-defence or defence of others against the
imminent threat of death or serious injury;
- to prevent the perpetration of a particularly serious
crime involving grave threat to life; or
- to arrest, or to prevent the escape of, a person
presenting such a danger and resisting their
authority;
- and only when less extreme means are insufficient to
achieve these objectives.
- Intentional lethal use of firearms may only be made
when strictly unavoidable in order to protect life (Prin-
ciple 9 of the BPUFF).

Again, the use of a firearm is an extreme measure. This

is further illustrated by the rules of behaviour that law

enforcement officials need to observe prior to using a

firearm (precaution). Principle 10 of the BPUFF provides

that in the circumstances provided for under principle 9,

law enforcement officials shall :

- identify themselves as such; and

- give a clear warning of their intent to use firearms, with
sufficient time for the warning to be observed; unless

- to do so would unduly place the law enforcement
officials at risk; or
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- would create a risk of death or serious harm to other
persons; or

- would be clearly inappropriate or pointless in the cir-
cumstances of the incident (emphasis added).

The use of force and firearms in connection with assem-
blies and demonstrations deserves closer consideration.
Several principles of particular importance for “policing”
assemblies and demonstrations are set out in the BPUFF:
-> In the dispersal of assemblies that are unlawful but
non-violent, law enforcement officials shall avoid
the use of force or, where that is not practicable, shall
restrict such force to the minimum extent necessary
(Principle 13 of the BPUFF);

- In the dispersal of violent assemblies, law enforce-
ment officials may use firearms only when less
dangerous means are not practicable and only to
the minimum extent necessary, and only under the
conditions stipulated in Principle 9 (Principle 14 of the
BPUFF, emphasis added).

Principle 14 does not present an additional circum-
stance authorizing the legal use of firearms. It reiterates
that only the conditions mentioned in Principle 9 (i.e. the
imminent threat of death or serious injury) warrant the use
of firearms. The additional risks posed by a violent assem-
bly - large crowds, confusion and disorganization — make
it questionable whether the use of firearms is at all prac-
ticable in such situations, in view of the potential conse-
quences for persons who are present but not involved in
violent acts. Principle 14 does not authorize indiscriminate
firing into a violent crowd as a means of dispersing it.

5.2.2. CONDUCT OF HOSTILITIES IN ARMED CONFLICT

In armed conflict the use of force is regulated by a number
of principles set out or suggested in the various instru-
ments of the law of armed conflict, in particular in the
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1907 Hague Convention respecting the laws and cus-
toms of war on land and its regulations, and in the 1977
Protocol | additional to the Geneva Conventions of
1949. In short, whenever force is required for the fulfilling
of the mission, all feasible precautions must be taken, in
particular, to confirm that targets are legitimate military
objectives and select the means and methods in order not
to inflict excessive incidental harm on civilians or civilian
objects and not to cause unnecessary or superfluous suf-
fering. Thus, for example:

- Under the principle of necessity, only the force
required for the complete or partial submission of the
enemy and not otherwise prohibited by the law of
armed conflict may be used.

= Under the principle of distinction, parties to a conflict
are obliged to distinguish between combatants and
civilians and between military objectives and civilian
objects. Attacks may be directed only at combatants
and military objectives.

- Under the principle of limitation, the right to choose
means and methods of warfare is not unlimited. A
number of instruments either restrict or prohibit the
use of weapons or methods of a nature to cause super-
fluous injury or unnecessary suffering.

= Under the principle of proportionality, a balance must
be struck between the expected incidental loss of civilian
life, injury to civilians and damage to civilian objects on
the one hand, and the concrete and direct military advan-
tage anticipated on the other hand. Attacks expected to
inflict excessive incidental harm on civilians or civilian
objects are prohibited (cf. in contrast BPUFF under 5.2.1.).

5.2.3.IN PEACE SUPPORT OPERATIONS

Depending on the situation, troops may have to resort to
using force and firearms either for their own protection (in
self defence) or to achieve their mission. The same rules
then apply as for other operations depending on the situa-
tion’s legal categorization.
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5.3. Arrest and detention

5.3.1. ARREST

“Arrest” means the act of apprehending a person for the
alleged commission of an offence or by the action of an
authority (Body of Principles for the Protection of All Persons
under Any Form of Detention or Imprisonment - BPP).

The discretionary power of law enforcement officials in
deciding to make an arrest is limited by the principles
of legality and necessity and by the prohibition of
arbitrariness.

“No one shall be deprived of his liberty except on such
grounds and in accordance with such procedure as are
established by law” (ICCPR, Art. 9.1).

This provision makes it clear that the reasons and the pro-
cedure for an arrest must have a basis in the laws of the
State. In addition, the law itself must not be arbitrary, and
enforcement of the law in a given case must not be han-
dled in an arbitrary manner.

Anyone who is arrested must be informed, at the time of
arrest, of the reasons for his arrest and must be promptly
informed of any charges against him. He must be brought
promptly before a judge or other officer authorized by
law to exercise judicial power and must be entitled to trial
within a reasonable time or to release. He has the right
to defend himself, but also to remain silent and not to be
compelled to confess guilt. Anyone who is deprived of his
liberty by arrest or detention must be entitled to take pro-
ceedings before a court, in order that this court may decide
without delay on the lawfulness of his detention and order
his release if the detention is not lawful. Anyone who has
been the victim of unlawful arrest or detention must have
an enforceable right to compensation. Additional provi-
sions provide special protection for women and minors.
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5.3.2. DETENTION

Depriving a person of his liberty is the commonest and
oldest method used by States to fight crime and maintain
public order. Rather than prohibit the deprivation of liberty,
international law sets out rules and guidelines intended to
guarantee that the practice is lawful and non-arbitrary.
All persons detained (pending investigation and trial) or
imprisoned (after conviction) retain their human rights,
except for those limitations that are demonstrably neces-
sitated by the fact of incarceration. Recognition of the need
to safeguard the human rights of detainees and prisoners
has led the United Nations to develop a variety of instru-
ments enhancing the provisions of the ICCPR. Additional
protection for women (especially pregnant women and
nursing mothers) and minors, in particular, is provided in
these instruments.

“All persons deprived of their liberty shall be treated with
humanity and with respect for the inherent dignity of the
human person” (ICCPR, Art. 10.1 (emphasis added)).

The imposition of measures which are not strictly required
for the purpose of the detention or to prevent hindrance
to the process of investigation or the administration of
justice, or for the maintenance of security and good order
in the place of detention is forbidden. This provision is of
major importance in determining the discipline and pun-
ishment that is proper for acts or offences committed dur-
ing detention or imprisonment.

The prohibition of torture and cruel, inhuman or
degrading treatment or punishment is absolute and
without exception. It is part of customary international
law and has been codified in a number of human rights
and law of armed conflict instruments. Needless to say, the
scope of the prohibition of torture encompasses all aspects
of law enforcement or combat operations and is not lim-
ited to detention and imprisonment. Under international
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human rights law torture is defined as “any act by which
severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as
obtaining from him or a third person information or a con-
fession, punishing him for an act he or a third person has
committed or is suspected of having committed, or intim-
idating or coercing him or a third person, or for any rea-
son based on discrimination of any kind, when such pain
or suffering is inflicted by or at the instigation of or with
the consent or acquiescence of a public official or other
person acting in an official capacity” (Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment, Article 1). In the law of armed conflict, tor-
ture can also be committed by non-state actors. Cruel, inhu-
man or degrading treatment or punishment is not defined
in international law, but requires treatment inflicting serious
pain, without the purpose required for torture.

5.3.3. DETENTION IN ARMED CONFLICT

In non-international armed conflict, the provisions of
Article 3 common to the four Geneva Conventions apply.
In addition, the rules of the Protocol additional to the
Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of Non-International Armed Conflicts
(Protocol 1) must also be observed whenever criteria for
its applicability (such as control over territory) are met.
Additional Protocol Il lays down fundamental guarantees
for the humane treatment of persons detained (Article 4)
similar to those in Common Article 3, minimum provi-
sions for the treatment of persons interned, detained or
deprived of their liberty for reasons related to the armed
conflict (Article 5), and judicial guarantees for the prosecu-
tion and punishment of criminal offences related to the
armed conflict (Article 6). Prisoner-of-war status does not
exist in non-international armed conflict.

In international armed conflict, the most important dis-
tinction to be made with regard to detention or depriva-
tion of liberty in general is that between combatants and
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non-combatants. Combatants who fall into the power of
an adverse party must be recognized as prisoners of war
(AP I, Art. 44.1). Article 4 of the Third Geneva Convention
specifies the categories of persons entitled to prisoner-of-
war status and lays down rules for the treatment of prisoners
of war during captivity. The basic premise is that prisoners of
war must at all times be humanely treated and they must at
all times be protected, particularly against acts of violence
and intimidation and against insults and public curiosity
(GCII, Art. 13).

Civilians, in particular foreign nationals, may be interned
for security reasons in connection with an armed conflict.
Internment is a measure that may be taken for imperative
reasons of security (to protect the persons concerned); it is
therefore not a punishment. The regulations for the treat-
ment of internees are virtually the same as those for the
treatment of prisoners of war (see Articles 79 to 135 of the
Fourth Geneva Convention).

Persons affected by armed conflict and deprived of their
liberty (through arrest, detention or internment) benefit
from the fundamental guarantees set out in Article 75 of
Protocol | additional to the Geneva Conventions.

5.3.4. DETENTION IN PEACE SUPPORT OPERATIONS
Status of force agreements covering foreign troops usu-
ally regulate the question of detention. However, situa-
tions may arise where peace support troops have to detain
people for short periods of time before handing them over
to civilian authorities, or even for longer periods, especially
in the absence of adequate structures due to the collapse
of the host nation. The status and treatment of the detai-
nees depend on the legal nature of the situation and on
each individual case.
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The International Committee of the Red Cross (ICRC) is an
impartial, neutral and independent organization whose
exclusively humanitarian mission is to protect the lives and
dignity of victims of war and internal violence and to pro-
vide them with assistance. It directs and coordinates the
international relief activities conducted by the Movement
in situations of conflict. It also endeavours to prevent suf-
fering by promoting and strengthening humanitarian law
and universal humanitarian principles. Established in 1863,
the ICRC is at the origin of the International Red Cross and
Red Crescent Movement.

6.1. In short

6.1.1. LEGAL BASIS FOR ACTION

In situations other than armed conflict the ICRC has a
recognized right of initiative, set out, in particular, in the
Statutes of the International Red Cross and Red Crescent
Movement, which allows it to offer its services without
that offer constituting interference in the internal affairs
of the State concerned or conferring any particular status
on any of the parties. In addressing the consequences, in
humanitarian terms, of the use of force in situations other
than armed conflict, the ICRC does not refer to the whole
spectrum of international human rights law (IHRL) instru-
ments. It refers to a core of fundamental rules that protect
human beings in situations of violence. These constitute a
small but central and essential part of IHRL.

In non-international armed conflict the ICRC also has a
right of initiative recognized by the international commu-
nity and enshrined in Article 3 common to the four Geneva
Conventions. The ICRC may in particular offer its services to
warring parties with a view to visiting persons deprived of
their liberty in connection with an armed conflict so as to
verify the conditions of their detention and to restore con-
tacts between those persons and their families. Common
Article 3 specifies that this does “not affect the legal status
of the Parties to the conflict”
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Ininternational armed conflict, States party to the Geneva
Conventions of 1949 and their Additional Protocols of 1977
are bound to accept the humanitarian activities of the ICRC
provided for in Article 126 of the Third Geneva Convention
and Article 143 of the Fourth Geneva Convention. The
ICRC's right of initiative is also acknowledged in Article
9/9/9/10 common to the four Geneva Conventions. In
addition, Article 81 of Protocol | additional to the Geneva
Conventions stipulates that States party to a conflict must
grant the ICRC all facilities within their power so as to
enable it to carry out the humanitarian functions assigned
to it by the Conventions and the Protocol in order to ensure
protection and assistance to the victims of conflicts.

6.1.2. KEY ACTIVITIES

The ICRC's activities involve:

- visiting prisoners of war and security detainees;

—> tracing missing persons;

- exchanging messages between separated family
members;

- reuniting dispersed families;

- providing safe water, food and medical assistance for
those in need;

- promoting respect for international humanitarian law;

- monitoring compliance with that law;

- contributing to the development of that law.

Its activities are funded entirely through voluntary contri-
butions, mainly from States and Red Cross/Red Crescent
National Societies. Its network of offices is regularly
adjusted to keep step with developments in armed con-
flicts and other situations of violence around the world.

6.2. Practical implications

The ICRC performs its tasks in the whole range of situations
where military and police forces may operate. It is advis-
able, therefore, for commanders to be acquainted with
some of the key features of an organization with which
they may well share their theatre of operations.
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6.2.1. PRINCIPLED ACTION AND DIALOGUE

WITH ALL PARTIES

According to the Geneva Conventions, humanitarian work
requires impartiality and should benefit people regardless
of their race, colour, religion or faith, sex, birth or wealth, or
any other similar criteria. It follows that no one should be
deprived of assistance or protection merely because of his
beliefs, and no population should be abandoned merely
because they are under the control of a party that the inter-
national community is attempting to isolate. The only prior-
ity that can be set must be based on need, and the order in
which available humanitarian aid is provided must corres-
pond to the urgency of the distress it is intended to relieve.

Political and military leaders should be aware that the work
of the ICRC involves not only assistance but also protec-
tion, and that the two are closely connected. Activities
such as visiting prisoners to monitor their treatment and
conditions of detention, and making representations to
parties to a conflict or to others involved in a violent situa-
tion on behalf of individuals or communities that have
been the victims of violations of the law are also a part
of humanitarian work. ICRC delegates need to be on the
ground, close to people adversely affected by conflict, to
meet those people’s needs and influence the behaviour
and attitudes of those responsible for the situation. To
achieve these aims, they need to meet, negotiate or deal
with the whole range of arms carriers from military person-
nel to police, from paramilitaries to rebels, from peace sup-
port operation forces to private contractors.

In any conflict, parties have a tendency to reject humani-
tarian actors that they suspect of having ulterior polit-
ical motives. Without dialogue — however difficult it may
be - it would be impossible for the ICRC to be sufficiently
accepted to carry out its protection and assistance activ-
ities. Consequently, there is no one wielding power or
influence over populations that it would refuse to talk to.
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By adopting this approach, the ICRC is not postulating a
moral equivalence between parties to a conflict or confer-
ring any particular status on them (see Article 3 common to
the four Geneva Conventions). Neutrality is a means to an
end, not an end in itself. It is a tool to keep open the chan-
nels needed for taking concrete action. What the ICRC does
not do is take sides in a conflict.

The ICRC believes that there is much scope for construc-
tive interaction and cooperation between humanitarian
organizations and the military, and that the relationship
between them can be enhanced by mutual consultation.
Nevertheless, it continues to press for a clear distinction to
be maintained - in substance and in appearance - between
military and humanitarian operations. Consequently, the
ICRC must maintain its independence of decision-making
and action, while consulting closely with international mil-
itary missions which are deployed in the same theatre of
operations.

6.2.2. DETENTION

Before beginning visits to places of detention, the ICRC first

submits to the authorities a set of standard conditions.

Delegates must be allowed to:

- see all detainees falling within the ICRC's mandate and
have access to all places where they are held;

- interview detainees of their choice without witnesses;

- draw up, during the visits, lists of detainees within the
ICRC's mandate or receive from the authorities such
lists which the delegates may verify and, if necessary,
complete;

- repeat visits to detainees of their choice as frequently
as they may feel necessary;

- restore contact between detainees and family
members;

- provide urgent material and medical assistance as
required.
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6.2.3. SUPPORTING RESPECT

FORTHE LEGAL FRAMEWORK

Clearly, the law belongs to the State parties to the treaties,
not to the ICRC. The same goes for the obligation to dis-
seminate, teach and provide training in the law. Thanks to
its long-term field presence and to the dialogue it main-
tains with authorities and arms carriers throughout the
world, the ICRC has developed considerable experience
in supporting the efforts aimed at preventing violations.
Recognizing that the mere teaching of legal norms will
not result, in itself, in a change in attitude or behaviour,
the ICRC approach has gradually shifted in the past two
decades from dissemination of the law to its integra-
tion into the doctrine, training and operations of military
and police forces. Law is actually a set of general rules,
sometimes too general to provide practical guidance in
combat or law enforcement situations. The law must there
be interpreted, its operational meaning analysed and its
concrete consequences drawn at all levels. In short, the
relevant law must be transformed into concrete measures,
means or mechanisms at doctrine, education, training,
equipment and sanctions to permit for compliance during
operations.

Whenever a State is genuinely committed to fulfilling its
obligation to promote compliance with the applicable law,
and has the resources available to sustain its efforts over
the long term, the ICRC is prepared to assume its supportive
role as defined in the Protocols additional to the Geneva
Conventions (Resolution 21 of the Diplomatic Conference
adopting the Protocols invited the ICRC to participate
actively in the effort to disseminate knowledge of the law
of armed conflict) or on the basis of its statutory right of
initiative. To provide appropriate support to arms carriers
during the integration process, the ICRC has a specialized
unit at its headquarter in Geneva and a team of specialist
delegates (with previous military or police experience) in
the field. They provide support for arms carriers in terms of
interpreting the law, deriving its operational meaning and
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deducing the concrete consequences to be drawn from it.
Further steps, for instance that of writing a new tactics
manual, adopting new curricula, reviewing and modifying
doctrine or buying new equipment, clearly remain under
the responsibility of the authorities and arms carriers.
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MISSION

The International Committee of the Red Cross (ICRC) is an
impartial, neutral and independent organization whose
exclusively humanitarian mission is to protect the lives and
dignity of victims of armed conflict and other situations
of violence and to provide them with assistance. The ICRC
also endeavours to prevent suffering by promoting and
strengthening humanitarian law and universal humanitarian
principles. Established in 1863, the ICRCis at the origin of the
Geneva Conventions and the International Red Cross and
Red Crescent Movement. It directs and coordinates the
international activities conducted by the Movement in
armed conflicts and other situations of violence.
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